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TUESDAY, MAY 20, 1958 


Unitep Srates SENATE, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C. 


The committee met, pursuant to notice, at 2:30 p. m., in room G-16, 
United States Capitol, Senator George A. Smathers presiding. 

Senator Smaruers. Gentlemen, if the meeting will come to order, 
it is 2:30, and the meeting was announced for 2:30. There will be 
undoubtedly some other Senators who will show up. This after- 
noon’s hearings are scheduled before the full Interstate and For- 
eign Commerce Commission on section 5, the so-called ratemaking 
section of Senate bill 3778, which bill has been termed the Transpor- 
tation Act of 1958. 

(The bill referred to is as follows :) 


[S. 3778, 85th Cong., 2d sess.] 


A BILL To amend the Interstate Commerce Act, as amended, so as to strengthen and 
improve the national transportation system, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
“Transportation Act of 1958.” 

Sec. 2. Section 1 of the Interstate Commerce Act, as amended, is amended 
(1) by inserting in subparagraph (a) of paragraph (2) thereof, after the 
word “aforesaid” and before the semicolon following that word, the words 
“except as otherwise provided in this part” and (2) by striking out the period 
at the end of the proviso in subparagraph (a) of paragraph (17) thereof and 
inserting in lieu thereof the following ‘and except as otherwise provided in 
this part.” 

Sec. 3. (a) The first sentence of paragraph (4) of section 13 of the Interstate 
Commerce Act, as amended, is amended to read as follows: 

“(4) Whenever in any such investigation the Commission, after full hearing, 
finds that any such rate, fare, charge, classification, regulation, or practice 
causes any undue or unreasonable advantage, preference, or prejudice as be- 
tween persons or localities in intrastate commerce on the one hand and inter- 
state or foreign commerce on the other hand, or any undue, unreasonable, or 
unjust discrimination against, or undue burden on, interstate or foreign com- 
merce (which the Commission may find without considering in totality the 
operations or results thereof of any carrier, or group or groups of carriers 
wholly within any State), which is hereby forbidden and declared to be unlaw- 
ful, it shall prescribe the rate, fare, or charge, or the maximum or minimum, 
or maximum and minimum, thereafter to be charged, and the classification, 
regulation, or practice thereafter to be observed, in such manner as, in its 
judgment, will remove such advantage, preference, prejudice, discrimination, or 
burden: Provided, That upon the filing of any petition authorized by the pro- 
visions of paragraph (3) hereof to be filed by the carrier concerned, the Com- 
mission shall forthwith institute an investigation as aforesaid into the lawful- 
ness of such rate, fare, charge, classification, regulation, or practice (whether 
or not theretofore considered by any State agency or authority and without 
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regard to the pendency before any State agency or authority of any proceeding 
relating thereto) and shall give special expedition to the hearing and decision 
therein.” 

(b) Section 13 of the Interstate Commerce Act, as amended, is amended by 
inserting after paragraph (4) thereof a new paragraph (5) as follows: 

“(5) In any proceeding before the Commission involving an investigation of or 
authorization or permission for a general adjustment in rates, fares, or charges, 
or any of them of carriers subject to this part for the transportation of prop- 
erty or passengers, or both, in interstate commerce throughout, or substantially 
throughout, the United States, or one or more of the three major rate classifica- 
tion territories thereof (Official, Western, or Southern), any such carrier 
or carriers parties thereto may by petition seek authority or permission of the 
Commission for a comparable adjustment of rates, fares, or charges for the 
transportation of like property or passengers wholly within an individual State 
or individual States. If, in such proceeding, the Commission finds (as it is 
hereby authorized to do) that authorizing or permitting an adjustment in inter- 
state rates, fares, or charges without authorizing or permitting a comparable 
adjustment in intrastate rates, fares, or charges would cause, or create a cir- 
cumstance of, advantage, preference, prejudice, discrimination or burden de- 
clared in paragraph (4) of this section to be unlawful, the Commission shall 
incident to any adjustment it may authorize or permit in such interstate rates, 
fares, or charges, authorize or permit a comparable adjustment in such intra- 
state rates, fares, or charges. Pursuant to such authorization the said carrier 
or carriers, upon making any adjustment so authorized or permitted by the 
Commission in such interstate rates, fares, or charges may without further 
authority make a comparable adjustment in such intrastate rates, fares, or 
charges, and adjustments so made in intrastate rates, fares, or charges shall be 
observed while continued in effect by the said carrier or carriers, the law of 
any State or the decision or order of any State authority to the contrary not- 
withstanding.” 

Sec. 4. The Interstate Commerce Act, as amended, is amended by inserting 
after section 13 thereof a new section 13a as follows: 

“Sec. 13a. A carrier or carriers subject to this part, if their rights with respect 
to the discontinuance or change, in whole or in part, of the operation or service 
of any train or ferry engaged in the transportation of passengers or property in 
interstate, foreign and intrastate commerce, or any of them, or of the operation 
or service of any station, depot or other facility where passengers or property 
are received for transportation in interstate, foreign and intrastate commerce, 
or any of them, are subject to any provision of the constitution or statutes of 
any State or any regulation or order of (or are the subject of any proceeding 
pending before) any court or an administrative or regulatory agency of any 
State, may, but shall not be required to, file with the Commission, mail to the 
Governor of each State in which such train, ferry, station, depot or other facility 
is operated, and post in every station, depot or other facility directly affected 
thereby, notice at least thirty days in advance of any such proposed discontinuance 
or change. The carrier or carriers filing such notice may discontinue or change 
any such operation or service pursuant to such notice except as otherwise ordered 
by the Commission pursuant to this section, the laws or constitution of any State, 
or the decision or order of, or the pendency of any proceeding before, any court 
or State authority to the contrary notwithstanding. Upon the filing of such 
notice the Commission shall have authority during said thirty days’ notice period, 
either upon complaint or upon its own initiative without complaint, to enter 
upon an investigation of the proposed discontinuance or change. Upon the 
institution of such investigation, the Commission, by order served upon the 
carrier or carriers affected thereby at least ten days prior to the day on which 
such discontinuance or change would otherwise become effective, may require 
such train, ferry, station, depot or other facility to be continued in operation 
or service, in whole or in part, pending hearing and decision in such investi- 
gation, but not for a longer period than four months beyond the date when 
such discontinuance or change would otherwise have become effective. If, after 
hearing in such investigation, whether concluded before or after such dis- 
continuance or change has become effective, the Commission finds that the opera- 
tion or service of such train, ferry, station, depot or other facility is required 
by public convenience and necessity and that such operation or service will 
not result in a net loss therefrom to the carrier or carriers and will not other- 
wise unduly burden interstate or foreign commerce, the Commission may by 
order require the continuance or restoration of operation or service of such 
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train, ferry, station, depot or other facility, in whole or in part, for a period 
not to exceed one year from the date of such order. The provisions of this 
section shall not supersede the laws of any State or the orders or regulations 
of any administrative or regulatory body of any State applicable to such dis- 
continuance or change unless notice as in this section provided is filed with the 
Commission. On the expiration of an order by the Commission after such 
investigation requiring the continuance or restoration of operation or service, 
the jurisdiction of any State as to such discontinuance or change shall no longer 
be superseded unless the procedure provided by this section shall again be invoked 
by the carrier or carriers.” 

Sec. 5. Section 15a of the Interstate Commerce Act, as amended, is amended 
by inserting after paragraph (2) thereof a new paragraph (3) as follows: 

“(3) In a proceeding involving competition with another mode of trans- 
portation, the Commission, in determining whether a rail rate is lower than a 
reasonable minimum rate, shall consider the facts and circumstances attending 
the movement of the traffic by railroad and not by such other mode.” 

Sec. 6. The Interstate Commerce Act, as amended, is hereby amended by 
inserting immediately after section 20c thereof the following new section: 

“Sec. 20d. (1) It is the purpose of this section to aid common carriers by 
railroad subject to this part in rendering proper transportation service to the 
public by providing temporary financial assistance to them in obtaining funds 
to finance or refinance the acquisition or construction of equipment or additions 
and betterments for use in transportation service and in obtaining funds needed 
for operating expenses, working capital, and interest on existing obligations, all 
to the end of fostering the preservation and development of a national trans- 
portation system adequate to meet the needs of the commerce of the United 
States, of the postal service, and naional defense. 

(2) In order to carry out the purpose declared in this section, the Commis- 
sion, upon terms and conditions prescribed by it and consistent with the pro- 
visions of this section, may guarantee any lender, or trustee under a trust 
indenture or agreement for the benefit of the holders of any securities issued 
thereunder, by commitment to purchase, agreement to share losses, or otherwise, 
against loss of principal or interest on any loan, discount, or advance, or on 
any commitment in connection therewith, which may be made for the purposes 
set forth in this section, except that there shall be no guarantee of a loan 
to be used in reduction of the principal of an obligation other than in connection 
with the refinancing of an equipment obligation: Provided, That in no event 
shall the aggregate of all loans guaranteed by the Commission, including unpaid 
interest, exceed $700,000,000, of which no more than $150,000,000 may be loans 
for operating expenses and interest on existing obligations. 

“(3) Any such carrier may, prior to December 31, 1960, make application to 
the Commission, in such form as the Commission may prescribe, requesting 
guaranty by the Commission as herein authorized and setting forth the amount 
and term of the loan to be guaranteed; the purpose of the loan and the use to 
which the proceeds therefrom will be applied; the inability of the applicant 
to obtain such funds on reasonable terms without such guaranty; the character 
and value of the security; if any, that the applicant will pledge as collateral 
for the loan; and that the loan is necessary or appropriate to effectuate the 
purpose of this section. The application shall be accompanied by statements 
showing in detail such facts as the Commission my require with regard to the 
situation of the applicant. The Commission shall give preference to and ex- 
pedite the consideration of any such application. 

“*(4) No guaranty shall be made under this section— 

“(A) unless the Commission is of the opinion that the proposed loan 
is necessary or appropriate to effectuate the purpose of this section; 

“(B) unless the Commission is of the opinion that without such guaranty 
the applicant carrier would be unable to obtain necessary funds, on rea- 
sonable terms, for the purposes for which the loan is sought; 

“(C) if the loan involved is at a rate of interest which, in the judgment 
of the Commission, is unreasonably high, or if the terms of such loan 
permit full repayment more than fifteen years after the date thereof; 

“(D) unless the Commission is of the opinion that the prospective earn- 
ing power of the applicant carrier, together with the character and value 
of the security pledged, if any, furnish reasonable assurance of the appli- 
cant’s ability to repay the loan within the time fixed therefor and reasonable 
protection to the United States. 
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“(E) unless the Commission is of the opinion that the applicant carrier 
is not in need of reorganization of its capital structure. 

“(F) unless the applicant carrier agrees that it will declare no dividends 
on its capital stock as long as the loan remains unpaid. 

“(5) The Commission may consent to the modification of the provisions as 
to rate of interest, time of payment of interest or principal, security, if any, 
or others terms and conditions of any guaranty which it shall have entered 
into pursuant to this section, or the renewal or extension of any such guaranty, 
whenever the Commission shall determine it to be equitable to do so. 

“(6) Payments required to be made as a consequence of any guaranty by 
the Commission pursuant to the provisions of this section shall be made by 
the Secretary of the Treasury from funds hereby authorized to be appropriated 
in such amounts as may be necessary for the purpose of carrying out the pro- 
visions of this section. 

“(7) The Commission shall prescribe and collect a guaranty fee in connec- 
tion with each loan guaranteed under this section. Such fees shall not exceed 
such amounts as the Commission estimates to be necessary to cover the admin- 
istrative costs of carrying out the provisions of this section. Sums realized 
from such fees shall be deposited in the Treasury as miscellaneous receipts. 

“(8) (a) To permit it to make use of such expert advice and services as it may 
require in carrying out the provisions of this section, the Commission may use 
available services and facilities of departments and other agencies and instru- 
mentalities of the Government, with their consent and on a reimbursable basis. 

“(b) Departments, agencies, and instrumentalities of the Government shall 
exercise their powers, duties, and functions in such manner as will assist in 
carrying out the objectives of this section. 

“(9) Administrative expenses under this section shall be paid from appro- 
priations made to the Commission for administrative expenses. 

*(10) Except with respect to such applications as may then be pending, 
the authority granted by this section shall terminate at the close of December 
31, 1960: Provided, That its provisions shall remain in effect thereafter for the 
purposes of guaranties made by the Commission.” 

Sec. 7. The Interstate Commerce Act, as amended, is amended by inserting 
after section 25 thereof a new section 25a as follows: 

“Sec. 25a. (1) It is hereby declared to be the general policy of the Congress 
to promote and encourage, in the interest of national defense and public 
welfare, the construction, reconstruction, reconditioning, or acquisition of equip- 
ment and other property used in the transportation business by common carriers 
subject to the Interstate Commerce Act, and the retirement (in whole or in 
part) of debt incurred, after the effective date of this section, for such pur- 
poses. It is the purpose of this section to provide implementation of this 
general policy through the establishment by any such carrier of a construction 
reserve fund, with the privileges and subject to the limitations herein pre- 
scribed. Such construction reserve fund shall be established, maintained, ex- 
pended, and used in accordance with the provisions of this section and rules 
or regulations to be prescribed by the Interstate Commerce Commission and 
the Secretary of the Treasury. Such fund shall be maintained in a separate 
eash deposit or in obligations of the United States or any agency thereof. 

“(2) All earnings of the fund shall be deposited in the fund. Such earnings 
may be withdrawn by the carrier only for expenditures for the purposes estab- 
lished in paragraph (1) of this section. If such earnings are not expended for 
such purposes within five years from the date of deposit in the fund, 85 per 
centum of such earnings shall be paid to the United States as a tax, in lieu of 
any other tax which may be applicable to such earnings. 

“(3) In computing the taxable income under section 63 (a) of the Internal 
Revenue Code of 1954, as amended, of any common carrier subject to this Act 
there shall be allowed as a deduction, in addition to the deductions specified in 
that Code, the amounts deposited in the said construction reserve fund prior 
to the filing of the income tax return of such common carrier for such taxable 
year, without limitation except that the deduction allowed pursuant to this 
section shall not exceed in any one year an amount equal to the depreciation 
recorded in the operating expense accounts for such year under the provisions 
of the uniform system of accounts prescribed by the Interstate Commerce 
Commission. 

“(4) In computing the gross income under section 61 (a) of the Internal 
Revenue Code of 1954, as amended, of any common carrier subject to this 
Act there shall be included all amounts withdrawn during the taxable year 
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from the said construction reserve fund for purposes other than those specified 
in paragraph (1) of this section: Provided, That any amount deposited in the 
reserve fund which shall be permitted to remain in such fund for five years 
after having been deposited therein shall be considered to have been so with- 
drawn from such fund on the first day following the expiration of such five- 
year period. Such amounts shall be subject to tax at the rate or rates and 
shall be subject to the provisions of the Internal Revenue Code of 1954, as 
amended, applicable to the year in which such amounts were deducted under 
paragraph (3) of this section (including the interest provisions of such Code 
as amended, as if a tax deficiency for such year, whether or not a tax deficiency 
would exist for such year otherwise). For the purpose of this section, any 
amounts expended or withdrawn from the reserve fund shall be applied against 
amounts deposited therein in order of the deposits. 

“(5) The regulations prescribed by the Interstate Commerce Commission and 
the Secretary of the Treasury, pursuant to paragraph (1) hereof, shall provide 
that no amounts may be withdrawn from the construction reserve fund except 
(a) for the uses prescribed in paragraph (1) hereof or (b) upon payment to the 
Secretary of the Treasury of the tax deficiency arising thereon under paragraph 
(4) hereof. 

“(6) Amounts on deposit in a consrtuction reserve fund shall not be considered 
an accumulation of earnings and profits for the purposes of part I, subchapter G, 
chapter I, of the Internal Revenue Code of 1954, as amended. 

“(7) The basis for determining gain or loss and for depreciation, for the pur- 
poses of Federal taxes, of any property constructed, reconstructed, reconditioned, 
or acquired by the taxpayer, in whole or in part, out of the construction reserve 
fund, shall be reduced by that portion of the deposits in the fund expended in the 
construction, reconstruction, reconditioning, or acquisiton of such property, or 
expended to retire debt incurred for such purposes after the effective date hereof: 
Provided, That no expenditures shall be made from such fund for such purposes 
in excess of the then adjusted basis of the property to which such indebtedness 
relates. 

“(8) Qualifying expenditures under this section shall include only expendi- 
tures which are chargeable to the accounts prescribed and approved by the 
Interstate Commerce Commission to show the investment of a common carrier 
subject to this Act in property devoted to transportation service.” 

Sec. 8. (a) Clause (6) of subsection (b) of section 203 of the Interstate Com- 

merce Act, as amended, is amended by striking out the semicolon at the end 
thereof and inserting in lieu thereof a colon and the following: 
“Provided, That the words ‘property consisting of ordinary livestock, fish (in- 
cluding shell fish), or agricultural (including horticultural) commodities (not 
including manufactured products thereof)’ as used herein shall include only 
those commodities shown as ‘Exempt’ in the ‘Commodity List’ incorporated in 
ruling numbered 107, March 19, 1958, Bureau of Motor Carriers, Interstate Com- 
merce Commission: Provided further, however, That notwithstanding the pre- 
ceding proviso the words ‘property consisting of ordinary livestock, fish (in- 
cluding shell fish), or agricultural (including horticultural) commodities (not 
including manufactured products thereof)’ shall not be deemed to include frozen 
fruits, frozen berries or frozen vegetables, or property imported from any foreign 
country.” 

(b) Unless otherwise specifically indicated therein, the holder of any certifi- 
eate or permit heretofore issued by the Interstate Commerce Commission, or 
hereafter so issued pursuant to an application filed on or before the date on which 
this section takes effect, authorizing the holder thereof to engage as a common or 
contract carrier by motor vehicle in the transportation in interstate or foreign 
commerce of property made subject to the provisions of part II of the Interstate 
Commerce Act by paragraph (a) of this section, over any route or routes or within 
any territory, may without making application under that Act engage, to the 
same extent and subject to the same terms, conditions and limitations, as a 
common or contract carrier by motor vehicle, as the case may be, in the transpor- 
tation of such property, over such route or routes or within such territory, in 
interstate or foreign commerce. 

(c) Subject to the provisions of section 210 of the Interstate Commerce Act, 
if any person (or its predecessor in interest) was in bona fide operation on 
January 1, 1958, over any route or routes or within any territory, as a common 
or contract carrier engaged in the transportation of property by motor vehicle 
made subject to the provisions of part II of that Act by paragraph (a) of this 
section, in interstate or foreign commerce, and has so operated since that time 
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(or if engaged in furnishing seasonal service only, was in bona fide operation 
on January 1, 1958, during the season ordinarily covered by its operations and 
has so operated since that time), except in either instance as to interruptions 
of service over which such applicant or its predecessor in interest had no control, 
the Interstate Commerce Commission shall without further proceedings issue a 
certificate or permit, as the case may be, authorizing such operations if application 
therefor is made to the said Commission as provided in part II of the Interstate 
Commerce Act and within one hundred and twenty days after the date on which 
this section takes effect. Pending the determination of any such application, the 
continuance of such operation without a certificate or permit shall be lawful. 
Any carrier which on the date this section takes effect is engaged in an operation 
of the character specified in the foregoing provisions of this paragraph, but was 
not engaged in such operation on January 1, 1958, may under such regulations 
as the Interstate Commerce Commission shall prescribe, if application for a 
certificate or permit is made to the said Commission within one hundred and 
twenty days after the date on which this section takes effect, continue such opera- 
tion without a certificate or permit pending the determination of such application 
in accordance with the provisions of part II of the Interstate Commerce Act. 

Seo. 9. Subsection (c) of section 208 of the Interstate Commerce Act, as 
amended, is amended by striking out the period at the end thereof and inserting 
in lieu thereof the following: “nor shall any person in any other commercial 
enterprise transport property by motor vehicle in interstate or foreign commerce 
unless such transportation is solely within the scope and in furtherance of a 
primary business enterprise (other than transportation) of such person.” 

Senator Smatuers. This hearing is being held exclusively on sec- 
tion 5, for the sole purpose of one. that everyone who might be 
affected will have an opportunity to be heard. 

We spent some 11 weeks in the early session of the hearings.' 
Much of that time was devoted to a discussion of the rate section. 
However, as a result of those hearings we arrived at some language. 
And now, in the light of the language, there have been some who 
have felt that it would work an injustice to them or injury to them. 
And in order that we could at least foreclose their saying that they 
had not had an opportunity to be heard, it was deemed to be advisable 
on the part of the members of the subcommitte, as well as the full 
committee, that 2 additional days would be made available primarily 
to those who have some objection to this specific language, after 
which, of course, the full committee would proceed to vote on a rate- 
making section, and particularly in terms of some specific language. 

Whether it will be just this or not at the end, we do not know. 
We are delighted to have as our first witness this afternoon the for- 
mer Senator from the great State of Montana, a former chairman 
of the Interstate and Foreign Commerce Committee, the Senator who, 
in 1940, probably had more to do with the adoption of the then Trans- 
portation Act than did anybody else. Of course, I speak of Honor- 
able Burton K. Wheeler. : ' 

Senator Wheeler, we are delighted to have you, sir, as our opening 
witness this afternoon. If you don’t mind taking that little chair 
right there, we certainly will be happy to hear you. 


STATEMENT OF BURTON K. WHEELER, FORMER SENATOR FROM 
THE STATE OF MONTANA 


Mr. Wueeter. Yes, sir. 

Mr. Chairman and members of the subcommittee, as the chairman 
knows, I am here solely because I was formerly chairman of the 
Interstate Commerce Committee and was one of the managers of the 


2 See hearings entitled ‘‘Problems of the Railroads,” pts. 1-4. 
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Transportation Act of 1940, and because I also introduced the 1935 
act which became part 2 of the Interstate Commerce Act. The dis- 
tinguished Senator from Florida asked me if I would be willing to 
relate the legislative history of the provisions relative to ratemaking. 

I might say at the outset that only at the repeated request of Presi- 
dent Roosevelt did I undertake the task of managing the transporta- 
tion legislation in 1939. 

It was after my disagreement with him on the Court issue that he 
sent for me and asked me if I would handle the transportation legis- 
lation. I told him at the time there were things in the reports that 
had been given to me with which I didn’t agree, that it would be 
tough legislation to pass, and that I preferred not to handle it. But 
I finally ‘consented to do so. From time to time, because of the oppo- 
sition of the water carriers and the trucks, as between the contract 

sarriers and the common carriers, and the railroad brotherhoods, and 

various other groups, I consulted with the President from time to 
time and reviewed the progress of the bill. I also went over its pro- 
visions with him, to make certain that it was in accord with his 
thinking. It had his complete support at all times. 

Among the important features of the Transportation Act of 1940 
were those relating to ratemaking. Now, to fully understand them 
it is necessary to consider the history of the Motor Carrier Act which 
we passed in 1935. 

Prior to 1935 there had been attempts to pass acts regulating motor 
carriers. Legislation to accomplish this had failed in the House and 
passed in the Senate, and vice versa, but nothing finally had been ac- 
complished. By 1935 some of the motor carriers had changed their 
minds and wanted regulation. But they still expressed fear that the 
Commission, because it had long regulated the railroads, might tend 
to favor them. 

Accordingly, in the declaration of policy and in the ratemaking 
provision, we directed the Commission to recognize and preserve the 
inherent advantages of the motor carriers. The actual Swale in 
the declaration of policy was— 

To regulate transportation by motor carriers in such a manner as to recognize 
and preserve the inherent advantages of such transportation. 

During the course of the hearings in 1939 and 1940, the water car- 
riers expressed the same fear of the ICC rate regulation. Perhaps 
they expressed it more vehemently than did the motor carriers in 1935. 
We, therefore, wrote safeguards to protect their inherent advantages 
into the section of the 1940 act governing rates of water carriers. 

To assure equality of treatment in the ratemaking field for all 
forms of transportation, we wrote the National Transportation Policy 
making the “inherent advantage” the policy of Congress, theretofore 
applicable only to motor carriers, applicable to all modes of trans- 
portation. 

In other words, it was the motor carriers who first wanted this 
policy initiated to protect them, and subsequently in 1940 we wrote 
it in for all forms of transportation, for the motor carriers, for the 
railroads, and for the water carriers. We stated it was the policy of 
Congress to provide for fair and impartial regulation of all modes of 
transportation subject to the provisions of the act so administered 
as to recognize and preserve the inherent advantages of each. 
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In the 1940 act we also took the other language in the Motor Carrier 
Act intended to accomplish this purpose, and made it applicable also 
to the railroads. So what we did was to take two provisions from 
the Motor Carrier Act and insert it into the 1940 Transportation Act, 
so that those provisions would apply not only to motor carriers and 
to waterways, but to railroads as well. 

In substance, as the ICC subsequently found in the Seatrain 
case, this language required the Commission, in prescribing rate— 
to give due consideration, among other factors, to the effect of rates upon the 
movement of traffic by the carrier or carriers for which the rates are prescribed. 
The other change in the 1940 act to preserve to the railroads as well 
as other carriers their inherent advantages, was to the effect that they 
should not be required to maintain rates which would be unreasonably 
high, judged by other standards for the purpose of protecting the 
traffic of a competitor. 

To make, as we thought, doubly certain that the inherent advantages 
of each form of transportation would be recognized and protected in 
the fixing of the rates, we made specific reference to it in our report. 
Tn fact, the ratemaking rule was the first substantive matter discussed 
in the report of this committee. 


We stated— 


The ratemaking rule has been amended to expressly provide adequate safe- 
guards for the public, and at the same time the Commission is directed, in pre- 
seribing a rate, to consider its effect on the movement of traffic only by the— 


and the word “only” is important— 


by the particular type of carrier for which the rate is prescribed. That is, in 
prescribing a rate for water carriers, the Commission will not consider the 
effect of that rate on the movement of traffic by either rail or motor carrier. 

During the course of the debate on the bill, those who participated 
in the hearings in support of the measure also took that occasion to 
make it abundantly clear that in the determination of rates the Com- 
mission was to preserve and fully protect the natural and inherent 
advantages of each mode of transportation. 

Statements to this effect were made by Senators Truman, Reed, 
Austin, and by me. In the House they were made—similar state- 
ments were made by a number of members of the House committee. 
The House committee report was equally strong on this point. It 
stated— 

The manifest difference in the economic advantages of transportation by 
water, highway, and rail makes the question of rate adjustment as between these 
carriers a practical question. The bill is so drawn as to make it plain that there 
is no purpose to so adjust rates as to deprive any carrier of the inherent advan- 
tages of his cheaper cost of carriage. 

As a matter of fact, there was fear—claimed fear—on the part of 
the water carriers that what the Commission would do would be to 
raise the water carriers’ rates up to the railroad rates so that they 
would lose traffic. But we specifically—and Senator Norris asked that 
question on the flood of the Senate—assured them that, of course, that 
nothing of that kind could take place under the bill, and that all we 
were doing was to make it so that the inherent advantages of each mode 
of transportation would be preserved and there would be equal oppor- 
tunities for each mode of transportation. In other words, if the rail- 
roads could carry freight cheaper in some places than what the 
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motor carriers could, then they would have the advantage of that fact, 
as the motor carriers would in some instances, and the water carriers 
would in others. 

And it should be borne in mind that the language that we used in 
the 1940 act was the very language that the motor carriers wanted 
when we wrote the Motor Carrier Act, and the water carriers wanted 
when we wrote the Water Carrier Act. 

Senator Smaruers. Right there, may I ask you this question, 
Senator ? 

‘Mr. Wueecer. Yes. 

Senator Smaruers. Was there ever, at any time, an intention ex- 
pressed on the part of any members of the committee, or of the Senate, 
that the Interstate Commerce Commission should, in effect, set rates 
so that one mode of transportation would be protected against another 
mode ? 

Mr. Wueeter. Definitely not. There was never any such intention. 
We thought we were making it perfectly clear that there was no way 
in which water carriers’ rates could be raised so as to protect the rail- 
roads, and nothing to protect the motor carriers, and nothing to pro- 
tect the railroads. We wanted it so that each one of them would have 
full advantage of their inherent advantages. 

Senator Smatuers. Was it the opinion in the committee and in the 
Senate that the general public would be better served if a system of 
transportation were provided whereby whatever inherent advantage 
one mode of transportation had over another, that particular mode 
of transportation would be able to operate under that inherent 
advantage ? 

Mr. Wueeter. Exactly, no question about it. 

Senator Lauscue. Mr. Chairman 

Senator Smatuers. Senator Lausche. 

Senator Lauscue. Why did the water carriers and the truck car- 
riers ask that there be included in this bill language which would pro- 
tect them in the exercise of their inherent advantages? 

Mr. Wueetrr. Well, they wanted it because they claimed they were 
afraid that the Interstate Commerce Commission was railroad- 
minded, and that if they were regulated by the Interstate Commerce 
Commission, the Commission would raise the water rates or the truck 
rates up to the level of the railroad rates, and thereby the barges and 
trucks would lose their inherent advantages. And so we wrote in lan- 
guage for that purpose not only as a policy, but in the rate-making 
provisions in the Motor Carrier Act of 1935. 

Then, when the 1940 Transportation Act was written, we simply 
said that the same rule that applies to the motor carriers shall apply 
to the railroads and apply, also, to the water carriers. 

Senator Lauscuer. I am correct in this understanding, then, that the 
water carriers and the truck carriers felt that under their modes of 
transportation they possessed certain inherent advantages, and above 


all, wanted to be made certain that they would not be cheated out of 
those inherent advantages ? 


Mr. Wueeter. Very definitely, correct. 

Senator Lauscue. All right. 

Mr, Wuereter. Well, I mean, all you have got to do is go through 
the hearings that took place on the 1940 act. We started the hearings 
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in 1939 and held hearings for months. The water carriers not only 
carried on a campaign before the committee, but they carried on a 
propaganda campaign that was unequaled at any time that I was in 
the Senate, excepting that of the public utilities, when they were at- 
tempting to defeat the holding company bill. 

Senator Smaruers. Senator Schoeppel would like to ask a question. 

Senator Scuorrret. Senator Wheeler, you are giving us here the 
congressional or senatorial intent? 

r. Wueecer. That is right. 

Senator Scuorrret. As these pressures that you are testifying to 
came out ? 

Mr. Wueeter. Yes. 

Senator Scnorrret. Of course, all of that was tied to one cardinal 
factor; namely, that those rates, when they were established, should 
be compensatory, was it not ? 

Mr. Wueetrr. Exactly. As long as they were compensatory, then 
they could reduce the rates. The water carriers could reduce their 
rates as long as they were compensatory to take business away, or 
the motor carriers could reduce their rate to a compensatory level to 
take business away from the railroads, and the railroads could reduce 
their rates to meet the competition, as long as their rates were com- 
pensatory. That was our understanding. 

Senator Scuorrrer. And then the guardian at the gate was the 
Interstate Commerce Commission ? 

Mr. Wueeter. Exactly, exactly. 

Now, the bill, as drawn 

Senator Smaruers. Right there, may I ask you this question, to see 
whether or not you might recall this colloquy which apparently went 
on on the floor of the Senate, where Senator Austin asked you this 
question : 





So if there is one type of common carrier which has a natural facility or a 
natural advantage over another, the bill does not require—indeed, I understand 
it not to permit, the extinguishment of the natural advantage in competition for 
the benefit of the competitor which has not the advanage; am I correct in that 
interpretation? 

Senator WHEELER. The Senator is entirely correct, and I thank him for his 
statement. The ratemaking provision, and in three different places in the bill, 
we wrote in such a provision specifically so as to protect them. 


Mr. Wueeter. That is right. 
Senator Smatuers. All right, sir. 


Mr. Wurrter. The House committee report was equally strong. It 
stated : 


The manifest difference in the economic advantages of transportation by water, 
highway, and rail, makes the question of rate adjustment as between these car- 
riers a practical question. The bill is so drawn as to make it plain that there is 
no purpose to so adjust rates as to deprive any type of carrier of the inherent 
advantage of his cheaper cost of carriage. 


The preservation of the inherent advantages of each mode of trans- 
portation was further sought to be guaranteed by the report of the 
conference committee, and I quote it: 


The conferees are unanimously in harmony in the viewpoint that the inherent 
advantages of each type of carrier should be preserved for the benefit of the 
Nation. Legitimate regulation must look to the protection of the economic 
advantage of each type of carrier against destructive competition of the other. 
No carriers should be required to charge— 








RATEMAKING RULE—ICC ACT 11 


and I want to call your specific attention to this— 


no carrier should be required to charge unreasonable rates for the benefit or 
purpose of compelling diversion of traffic to a competitor. 

Senator Smatuers. Do you mean—was it your understanding that 
that meant that the Interstate Commerce Commission should not fix 
what you say, an unreasonable rate; that is, a higher than necessary 
rate, in order to protect some other mode of transportation ? 

Mr. Wueeter. Definitely. I mean, that was our understanding of 
the bill. Asa matter of fact, with reference to those provisions, and 
these reports, I haven’t any recollection and I don’t think there was 
any testimony or any objection on the part of the motor carriers or 
anybody else to those provisions because of the fact they were taken 
from the Motor Carrier Act, itself, and they were what the motor 
carriers wanted adopted when we passed the 1935 act. 

I know this because I handled the 1935 act, myself. 

Senator Lauscue. Senator Wheeler, do you know whether or not 
the transcript of the proceedings indicates what position the railroads 
took on this item at that time? 

Mr. Wueeter. My recollection is they did not object to it. 

Senator Smaruers. At that time, the motor carriers, did they ob- 
ject to this particular type language, for example, that was used in 
this conference report. Did the motor carriers at that time object 
particularly to this type of language which you used here, where you 
said no carrier should be required to charge unreasonable rates for the 
benefit or purpose of compelling diversion of traffic to a competitor? 

Mr. Wuee ter. I[ never heard of any objection to that at all. 

Senator Smaruers. As a matter of fact, at that time they were 
very much for that language, were they not ? 

Mr. Wueerer. I think so. As a matter of fact, I can’t see why 
they shouldn’t be for it today. 

Senator Smatuers. I can’t, either. 

Mr. Wureter. However, I am not here to pass upon that. Iam not 
a rate expert, I don’t profess to be, I have never represented anybody 
in any rate case—railroads, truckers, or anybody else. We have rep- 
resented railroads, truckers, and unions. We have also represented 
shippers. For the life of me, I just can’t understand their opposition, 
because it would seem to me it would be beneficial to the truckers as 
well as to anybody else. 

Senator Lauscue. One further question. 

Mr. Wueeter. Yes. 

Senator Lauscur. Was there any discussion at that time pertaining 
to the rights and the interest of the public, and the impact that an 
absence of such provisions which you urge would have on the public? 

Mr. Wueeter. Well, we pointed out all the way through we felt it 
was in the public interest that this should be done, and when we were 
passing this legislation we were doing what we felt was in the public 
interest. 

Let me say this: When this legislation was pending in Congress 
there were some things which the railroads didn’t agree with. There 
were some things that the railroad brotherhoods didn’t agree with. 
And sometimes the railroads threatened that, if I didn’t put some- 
thing in the bill, that they would fight it, and the railroad brother- 
hoods threatened to fight it. 
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I said to them, as far as I am concerned, I have no personal interest 
in this bill. When on another occasion, Admiral Land came out 
against the legislation, the Secretary of Agriculture came out against 
it, and the Secretary of War did likewise. I called up the President 
and said to him, “Have you lost interest in this bill?” 

He said, “Why ?”, and so I told him what had happened. 

He said he didn’t know about the Cabinet opposition as he had 
been down to Warm Springs. 

I said, “You had better put a stop to it or I will throw the legisla- 
tion in the wastebasket.” 

He put a stop to it. 

Senator Smaruers. We don’t have that happy situation today. 

| Laughter. | 

Mr. Wueeter. Well, he put a stop to it, I will say. When he told 
the Cabinet members to stop, they stopped. Don’t make any mistake 
about that. 

Senator Scuorrret. Senator Wheeler, Mr. Chairman, if I might 
ask 

Senator Smaruers. Yes. 

Senator Scuorrret. There have been fears expressed by motor 
carriers and the water carriers with reference to the instant legisla- 
tion or proposed legislation or proposed report instantly before this 
committee, upon which we are holding this hearing on this particular 
section, that the language there inserted—I am sure that you are 
familiar with it—w ould permit, say, the rails to invoke or inaugurate 
rates inherently which they possess, "ches aper, running over steel rails, 
in many areas, to the detriment of the water carriers and the motor 
carriers, unless they were required to take into consideration the 
evil effects that might happen to them. Did you hear any such situ- 
ation develop w hen 1 you were having this act before you? 

Mr. Wuerter. None whatever. Never at any time. As I say, it 
was the motor carriers that wanted such protective provisions, and 
the water carriers, and we put them in there purposely to protect 
them. Then we felt that we should not discriminate against the 
railroads so we gave them the same protection. ‘The motor carriers 
never objected to our putting that policy in. We pointed it out 
repeatedly on the Senate floor that we were seeking to protect the 
inherent advantages of each form of transportation. 

And I repeat what we were doing: We were taking the language 
from the Motor Carrier Act and writing it in to apply generally to 
all forms of transportation. 

Senator Corron. Mr. Chairman, there is just one thing that wasn’t 
quite clear in my mind, Senator. T understood you to say that when 
this legislation was under consideration, that this provision was put 
in at the request, the affirmative request, of the water carriers and 
the motor carriers. Then later, I understood you to say that the 
motor carriers did not object to it. I was just wondering which is 
the case; were they actively and affirmatively asking for it, or were 
they simply not objecting to it at the time ? 

Mr. Wueeter. In the 1935 act, Motor Carrier Act, the motor 
carriers specifically wanted this language in the policy declaration 
and also in the rate-making provisions. We put it in there for them 
so as to protect their inherent advantages, And then, in 1939 and 
1940, when the water carriers asked for it, we wrote in a similar 
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provision to protect the water carriers, so that there wouldn’t be any 
possibility that the Commission could raise the water carriers’ rates 
so as to put them out of business or put in rates equal to the railroad 
rates. 

Then we wrote it in as a general policy of the Congress in the 
national transportation policy. That is this policy that we had put 
into the Motor Carrier Act, we then made applicable to all forms 
of transport. Then in the rate-making provisions, we took sub- 
stantially what we had written into the Motor Carrier Act and added 
it to the rate-making sections for all forms of transportation. 

Now, may I say my recollection—and I am quite sure that I am 
right, because I did go through the hearings hurriedly the other day 
and I saw at no place where they objected to our making these 
changes in the 1940 act. 

Senator Corron. But there was no place in the hearings where they 
particularly requested it? They simply were not objecting? 

Mr. Wueeter. No; I don’t think the motor carriers objected or 
requested it in 1940. At least that is my recollection. 

Senator Corron. Thank you. 

Mr. Wuee er. Now, in the light of the efforts of the committee 
and those of us who were managers of the legislation to make abund- 
antly clear that in fixing the rates, the inherent advantages of each 
mode of transportation was to be recognized and preserved, I was as- 
tonished to hear a few years ago that the Commission had not con- 
sistently adhered to this policy. 

In its early decisions, after the passage of the act, the ICC stated 
that in considering the question of whether rates were unduly low, 
controlling weight should be given to the operating expenses, and 
not to the rates of competing modes of carriers. That is in the New 
England Motor Rate Bureau, and Seatrain cases. 

In the New Automobile case, decided in 1945, and to which the sub- 
committee report makes reference, the Commission recognized that 
in some cases it had deviated from this policy. However, it reaf- 
firmed its adherence to the congressional intent, stating— 





As Congress enacted separately stated ratemaking rules for each transport 
agency, it obviously intended that the rates of each such agency should be 
determined by us in each case according to the facts and circumstances at- 
tending the movement of the traflic by that agency. In other words, there ap- 
pears no warrant for believing that rail rates, for example, should be held up 
to a particular level to preserve a motor-rate structure, or vice versa. 

Now, that was clearly the intention of the Congress of the United 
States, and that was what the Interstate Commerce Commission held, 
not only in that case, but they held it also in one other case. 

Now, I say that it wouldn’t be necessary to have any legislation, 
providing that the Interstate Commerce Commission had followed the 
rule which they initiated, laid down, and which Congress intended. 

.: e. : : 

Since this clear recognition of the intent of the law, the Commis- 
sion has from time to time departed from the policy we thought we 
had made plain in the Transportation Act of 1940 and the reports 
and debates thereon. This experience, as I said, seems to clearly in- 
dicate, if you want to continue the policy intended by Congress in the 
1940 act as expressed not only in the House, but in the Senate and in 
the reports, then there is only one thing for you to do, and that is: 


26212—58——2 
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to write clear and unmistakable language into the Interstate Com- 
merce Act, itself. 

Words on the floor, or in a report, don’t always guide the various 
commissions, 2nd they don’t always bind the courts either. 

Senator Smaruers. May I ask you this question: On behalf of the 
subcommittee I will say that is exactly what we have attempted to 
do, to write language into this statute which, in fact, would carry 
out the intention of the Congress when it first put this ratemaking 
provision in in 1940, with respect to all. 

Mr. Wueeter. Yes, I understand. 

Senator Smaruers. Now, have you seen the language that we tried 
to write ? 

Mr. Wueeter. I have; yes. 

Senator Smaruers. We say, in a proceeding involving competition 
with another mode of transportation, the Commission, in determin- 
ing whether a rail rate is lower than a reasonable minimum rate, shall 
consider the facts and circumstances attending the movement of the 
traffic by railroad, and not by such other mode. 

Mr. Wueeter. Yes. 

Senator Smaruers. Now, in your opinion, does that expression 
oa. coincide with the intention of the Members of the Congress in 
1940 

Mr. Wueeter. Very definitely. The only possible thought that I 
had is that you say “the railroad rates,” where it seems to me that it 
should say “all rates.” 

Senator Smaruers. All rates; right. 

Mr. Wueeter. All rates. I can see how perhaps, as the language 
is presently written, the motor carriers might say, “Well, you are giv- 
ing preference to the railroads.” But, as a matter of fact, when you 
take into consideration the other provisions for their protection that 
doesn’t seem true. However, from a psychological standpoint, it 
would seem to me that if you made it apply to all forms of transpor- 
tation, it might be better. 

Senator Seeanete. Well, I may say that the subcommittee dis- 
cussed that, and we agreed that probably we were in some error in 
not making that applicable to each mode of transportation, because 
in that way the general public, as a matter of fact, would be even 
better off, and it would make our efforts less subject to criticism. 

Mr. Wueeter. I think, generally, the general public would very 
definitely benefit if the Commission would follow the rule that it laid 
down in the Automobile case. I have read decisions since that time, 
however, where the Commission in one case first decided it one way, 
and then backed away and decided it another way by a divided opinion 
2to1. I felt clearly that the majority was wrong in that 1956 case. 

Now, I have said repeatedly on the floor of the Senate, and else- 
where, and I say it again, that I think the Interstate Commerce Com- 
mission, by and large, is probably, and has been throughout the years, 
one of the best commissions that we have. But they are not perfect; 
they are human, and they have made mistakes. Therefore, I think 
the language should be clarified so that there can’t be any question in 
the future as to the intention of Congress. 

Senator Lauscus. Mr. Chairman. 

Senator Smaruers. Senator Lausche. 

Senator Lauscue. To get these events chronologically in order, may 
I ask whether the several different modes of transportation were at 
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the same or at different times subjected to the regulation by the Inter- 
state Commerce Commission ; and if they were at different times, give 
us the sequence in which each of the modes were brought under its 
jurisdiction. 

Mr. Wueeter. Well, the railroads, of course, were brought under 
regulation in 1887. 

Senator Lauscue. Right. 

Mr. WueetEr. And they were brought under regulation because of 
discriminations between various areas, various businesses and locali- 
ties, and so forth. That was the prime reason, I think, at the time. 

Subsequent to that time, however, the Act was amended in 1920, 
and then it was amended many times thereafter. I amended it in 
1935. The motor carriers came under the Act in 1935. 

Senator Lauscuer. The railroads in what year? 

Mr. Wueeter. 1887. 

Senator Lauscne. The motor carriers in 1935? 

Mr. WHEELER. 1935. 

Senator Lauscue. And the water carriers in 

Mr. Wueeter. In 1940. 

Senator Lauscue. Thank you. 

Senator Smatuers. Are there any other questions? 

Senator Porrrr. Yes. 

Senator Smaruers. Senator Potter. 

Senator Porrer. Yes. Senator Wheeler, the motor carriers and 
water carriers are fearful that if this language is adopted, that the 
railroads will be able to reduce rates below a compensatory figure as 
unfair competition. I would like to have your comments on that. 

Mr. Wueeter. Of course, they cannot do it under the law, as it now 
stands. -The Commission cannot permit them to reduce their rates 
below a compensatory rate. I hesitate about giving you the exact 
meaning of “compensatory,” but it is one that brings in some profit 
to the railroads. That is my understanding of it. It must cover 
out-of-pocket costs plus oder Hire something to profit to the railroad. 

Senator Monroney. Would that compensatory refer to the reason- 
able minimum rate, or would it be synonymous with reasonable rate, 
as provided for in the Bill? 

Mr. Wueeter. Well, it would be 

Senator Monroney. Why wasn’t “compensatory” used ? 

Mr. WueEeEtER. Well, a reasonable compensatory rate—— 

Senator Monronery. It doesn’t say “compensatory rate.” 

Mr. Wueeter. A reasonable compensatory rate, as I recall. 

Senator Monronry. It just says a vemdenita minimum rate. Why 
doesn’t it say “compensable rate”—in the language of the amendment? 

Mr. Wueecrr. Well, I am not talking about the amendment. I am 
talking about the language of the 1940 Act. And the Commission has 
repeatedly held it must be a compensatory rate, and they defined a 
compensatory rate many times, and again they defined it in the Auto- 
mobile case. I see the Commissioner here. He can correct me if I am 
in error. 

I think a compensatory rate means not only out-of-pocket rate, 
but also one that brings in some money to the railroads. 

Commissioner Arpara. Not necessarily. 

Mr. Wuee er. Not necessarily. 

Senator Smatuers. May I say this: We wrote the words “reason- 
able minimum rate” into this language because there had been a num- 
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ber of decisions with respect to those words. “Reasonable” means, 
first, compensatory, as we understand it; it means not discriminatory, 
it means not prejudicial, and it looked, in the light of the decisions and 
in the light of what all of us wanted to do, which would mean we did 
not want to let any railroad or anybody else reduce a rate below what 
it actually cost them to take it. 

Senator Porrer. Do you figure that your reasonable minimum rate 
is more definitive than a compensatory rate ? 

Senator Smaruers. Yes. Because there are other sections in there 
which refer to nondiscrimination, and it must be compensatory. 

Senator Porrer. You believe that the reasonable minimum also 
means compensatory ? 

Senator Smaruers. We believe—yes, we think there are decisions 
saying that reasonable means compensatory and not discriminatory. 

Senator Monronery. Senator Wheeler, may I ask: Do the railroads 
have great trouble now in getting rates approved by the ICC when 
they wish to meet competition ? 

Mr. Wueetrr. That is something that I could not answer, because 
I have never represented any railroad or any trucking company in 
any rate matter at all. And I just don’t know that. The only thing 
I have seen is the advertisement that appeared in the Washington 
Post and the Star last night, in which it said one-quarter of 1 percent, 
or something of the kind had been denied. Well, if that is true, I 
can’t see why the truckers should have much objection to this bill, 
if that is the only amount that will be affected by it. 

Senator Monroney. Of course, if that be a true figure, you wonder 
why it is necessary to go through all this to get this language ap- 
proved, because if the railroads had been able to get all the relief they 
wanted in all but a fraction of the cases 

Mr. Wueeter. It is important because the Interstate Commerce 
Commission ought to follow a consistent policy so that the railroads, 
the truckers, and the water carriers would know where they stand. 
But when they decide one way today and another way tomorrow, then 
it seems to me that it is bad for the industry as a whole. 

Now, as I said, they pointed out very definitely in several cases 
the intent of the Congress of the United States. And as I said at 
the outset, this legislation first was called to my attention by the Presi- 
dent of the United States, Mr. Roosevelt, when he called me in and 
asked me if I wouldn’t handle the legislation. I told him I didn’t 
want to do it, because of the fact that it took a lot of time and there 
was a lot of controversy. 

As I said, there was no glory in it for anybody, just a lot of abuse 
and hard work. We worked on it for 2 years. 

Senator Smaruers. That situation hasn’t changed. 

Mr. Wuerter. We worked on it for 2 years, and the railroads 
threatened they would fight it if I didn’t do so and so, and the broth- 
erhoods on one occasion did the same, and the water carriers carried 
on a tremendous campaign, advertising and telegrams and every- 
thing else. 

Senator Smaruers. Are there any other questions ? 

Senator Yarborough. 

Senator Yarsorovuen. If that means the same thing, would there 
be any objection to changing this language, a reasonable minimum 
rate, toa reasonable compensatory rate ? 
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Senator SMatruers. We don’t have any objection. Let’s put it 
this way : Of course, that is for the committee to decide, Ralph. Are 
you asking us or are you asking him ? 

Senator Yarsoroucnu. No, that is a committee question there. 

Mr. Wueeter. I am not here to testify on that. 

Senator YarsoroucH. Senator Potter asked some questions about 
that and this is really in line with that question, the colloquy between 
the chairman and Senator Potter. 

Senator Porrer. I would like to have the definition of the ICC. 

Senator Smaruers. They are going to come to testify. If you like, 
we can hear from Mr. Arpaia right at this moment, if he cares to 
comment. 

Commissioner Arpara. I think it is necessary to have a concept of 
what a just and reasonable rate is, first. A just and reasonable rate 
takes into consideration all the facts and circumstances, starting with 
the cost of the service. Second, the value of the service, which means 
the nature of the commodity. Next, after that, you consider the regu- 
larity of movement, the volume of movement, the transportation char- 
acteristics, such as susceptibility to damage, weight density, ease of 
loading and unloading, and matters of that kind, “like terminal costs, 
the whole situation. That is a just and reasonable rate. And, obvi- 
ously, a reasonable minimum means the low point in the scale of just 
and reasonable rate. 

Senator Smatuers. That is what you people consider now when ref- 
erence is made to you as a reasonable minimum rate, you consider all 
those facts ? 

Commissioner Arpata. Yes. 

Senator Porrrer. How does that differ from compensatory ? 

Commissioner Arpata. A compensatory rate, in certain commodities 
a rate can bear out-of-pocket costs and still be a reasonable minimum, 
depending on the circumstances. A compensatory rate means any 

rate, if you say “full compensatory” it means it meets fully distributed 
costs. If it meets out-of- pocket costs, then, of course, it is compensa- 
tory in that sense, but it doesn’t meet fully distributed costs. 

Mr. Wueerer. Didn’t they—I am probably wrong about it—but in 
the automobile case didn’t they speak of the compensatory rate as 
one that brought in a profit also ? 

Commissioner Arata. Nor mally you say if it is compensatory it 
meets fully distributed costs, which includes a profit. 

Mr. Wueeter. That is right. That was my understanding. 

Commissioner Arpara. A return on investment. 

Mr. Wuerter. Exactly. That is what I understood they said in 
the automobile case. 

Senator Yarsorouen. Then the “reasonable” wouldn’t mean a re- 
turn on the investment, too, would it, under your definition ? 

Commissioner Arpata. A reasonable minimum would depend, as I 

said, on the facts and circumstances surrounding a particular move- 
ment, the purpose for which that rate is established. Now, obviously, 
if you are carrying sand and gravel and you have a lot of traffic moving 
and a regular schedule, a reasonable minimum would be quite dif- 
ferent than if you were carrying, let’s say, gold bars once a year. 
Senator Yarsorouen. Back to my question: Am I correct in getting 
this i impression to obtain from your answer in defining “reasonable,” 
that a reasonable rate would not necessarily be a compensatory rate? 
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Commissioner Arpata. It would have to be. 

Senator Yarsoroveu. Pardon ? 

Commissioner Arpata. It would have to be a compensatory rate. 

Senator Yarsoroueu. It would have to be a compensatory rate? 

Commissioner Arpata. You start in with the cost of service, that 
is the first element you consider in determining the reasonableness of 
a rate. 

Senator Yarsoroucu. I understood you to say in this reasonable 
rate you would not necessarily include fully distributed costs, which 
would include, as I understand it, all overhead ? 

Commissioner Arpata. That is right. Now, when we say con- 
pensatory rate, we don’t necessarily mean that it covers the fully 
distributed costs. It depends on the facts and circumstances of that 
particular commodity and the movement. It could be slightly over 
out-of-pocket costs, and not meet a return on investment, or contrib- 
ute, rather, to return on investment. Certain commodities cannot 

. bear the transportation burden that other commodities can. 

Senator Yarsorouen. Bringing this down to specific cases: Under 
this ange as written, that it 1s proposed that we enact, would it 
be possible for a railroad, say, to haul cattle from Amarillo to Fort 
Worth for less than the cost of hauling, and still be within the lan- 
guage adopted here? 

Commissioner Arpata. No. 

Senator YarsoroueH. Could they haul anything at a loss between 
~ two points ¢ 
. ommissioner Arpata. No, not under this language, they couldn’t 

o that. 

Mr. Wuee er. I guess you are through with me? 

Senator Scuorprer. Let me ask one question here, not of the Sen- 
ator, at this moment. 

Senator Smatuers. You sit there while this goes on, because you 
are probably the best-looking fellow we will have up here today. 

Senator Scuorrren. I would like to ask Mr. Arpaia this question: 
Which is the broadest—I don’t think I want to use that word—which 
is the broadest, by way of interpretation or approach to this ques- 
tion, a reasonable minimum rate or a compensatory rate ? 

Commissioner Arpata. Reasonable minimum is the better term, the 
broader term. 

Senator Scnorrret. That is my question. 

Senator Smaruers. Are there any other questions? 

(No response. ) 

Senator Smaruers. Thank you very much, Senator Wheeler, you 
certainly have been very helpful to the committee. 

Mr. Wueeter. Thank you very much. 

Senator Smaruers. Our next witness is Mr. John L. Weller, presi- 
dent of Seatrain, of New York City. 

Mr. Weller, you go right ahead, sir. 

Mr. Wetter. Thank you, Senator. 


STATEMENT OF JOHN L. WELLER, PRESIDENT, SEATRAIN LINES, 
INC., ALSO ON BEHALF OF PAN-ATLANTIC STEAMSHIP CORP. 


Mr. Wetter. My name is John L. Weller. I am president of 
Seatrain Lines, Inc., 711 Third Avenue, New York, N. Y. I am 





RATEMAKING RULE—ICC ACT 19 


appearing on behalf of my own company and also on behalf of Pan- 
Atlantic Betauiahip Corp., 61 St. Joseph Street, Mobile, Ala. 

Senator Scuorrret. I might say, so many are in this room, if you 
could speak a little louder, I think it would be helpful to some of 
these folks in here, Mr. Weller. 

Mr. Wetter. I will try, Senator. 

I thank the Committee for giving me this chance to appear. We 
are two small unsubsidized coastal shipping lines. We have not 
previously made any appearances before your committee. We are 
not members of any of the trade associations which have appeared 
before your committee, and we do want this opportunity to speak 
briefly our piece. 

As I said, I am representing both my own company and Pan-At- 
lantic Steamship Co. Mr. Parish, of that company, is here in the 
room, if there are any questions. I have also with me Mr. Leon 
Leighton, who is vice president of the New York, Susquehanna and 
Western Railroad, which is our connection at Edgewater, N. J., 
because his railroad is vitally interested in the things we have to say. 

Seatrain Lines is a common carrier by water, certificated by the 
Interstate Commerce Commission for transportation of commodities 
generally between the ports of New York, Savannah, New Orleans, 
and Texas City. Pan-Atlantic Steamship Corp. is a common carrier 
by water, holding certificates authorizing service between Atlantic 
and Gulf ports, and also intercoastally. 

We are going to confine our testimony today to the rate matters 
that you have before you. We have not interest in the other matters 
in the bill, and I want to explain that there are very few things on 
which Seatrain and Pan-Atlantic can agree, but on this matter we 
are thoroughly in agreement. 

From the very beginnings of our country until World War I, 
there was a thriving coastal shipping industry conducted in deep- 
water vessels. Just before the outbreak of that war, there were 19 
deep-water shipping lines engaged in the coastal trades, operating 
approximately 139 vessels. Ten of these companies were engaged 
in the Atlantic-Gulf trade. 

I might say, I understand that about 70 percent of the merchant 
fleet was engaged in coastal trades before the war. 

As of now, Seatrain Lines, Inc., and Pan-Atlantie Steamship Corp., 
are the only two left in business. We operate between us a total of 
10 ships. 

In 1937, the Atlantic-Gulf operators carried more than 5,600,000 
tons of traffic, regulated traffic. By 1957, the traffic of our two sur- 
viving companies had declined to less than 1,200,000 tons, a decrease 
of 79 percent. During the same period, railroad tonnage increased 42 
percent. I understand that your committee’s hearings are primarily 
directed toward the problems of the railroads, for which I have the 
greatest sympathy. I was born into a railroad family and spent 
the first 20 years of my business life in the railroad business. 

The railroads are concerned that despite the increase in their ton- 
nage, their share of the Nation’s transportation is declining. Coastal 
water carriers have suffered not only a reduction in their share of 
the total, but an absolute and drastic reduction in the tonnage that 
they transport. I am sure your committee would not wish to take 
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any action which, though ostensibly in relief of the railroads, would 
further injure or destroy the vital coastal shipping industry. 

The causes of the decline in deep-water coastal shipping are many, 
but I shall confine myself today to those related to the matters under 
discussion by your committee. On the entrance of the United States 
into World War II, the industry was completely shut down, its vessels 
having been conscripted for the conduct of the war. The coastwise 
traffic which these ships had carried either disappeared, or was taken 
over by the railroads. 

When the war ended many of the ships had been lost or damaged 
inaction. In line with an accelerated rise in the general cost of doing 
business shipbuilding and conversion costs had increased enormously, 
as did the cost of operating terminals and wharves. The railroads 
obtained a series of general rate increases; however, they applied 
“hold downs” to rates between the areas previously served by the 
water carriers, so that most of those engaged in coastal water trans- 
portation before the war found it impossible to re-enter the business. 
Only three—Seatrain, Pan-Atlantic, and Newtex Steamship Co., were 
able to operate in the Atlantic-Gulf trades for any time after the war. 
Newtex has since ceased operations, so that now there remain only 
two. The War Shipping Administration also conducted a coastal 
service for a short period after the war, but because of this rate 
situation lost money and had to discontinue operations. 

Seatrain and Pan-Atlantic have been able to survive only by reason 
of having invested what are, for us, great sums, in technological devel- 
opments which revolutionized the former concept of coastal water 
operations. Until a few years ago, freight was brought to the coastal 
harbors in trucks or railroad cars, unloaded on the piers, and then 
reloaded into the vessel. On termination of a voyage, the freight was 
once more put on the pier, and reloaded into trucks or railroad cars 
for delivery to the consignee. Notwithstanding the low cost of the 
water transportation itself, the costs of this freight-transfer created 
an increasing burden. 

More than 25 years ago, Seatrain pioneered what is now popularly 
called the “fishy-back” type of operation. Its specially-built ships, 
with the aid of expensive shoreside facilities, are able to accommodate 
100 freight cars each, which are moved from the railroad tracks into 
the ship, or vice versa, without transfer of the lading. 

About 3 years ago McLean Industries, Inc., acquired ownership of 
Pan-Atlantic Steamship Corp., and converted its break-bulk operation 
into one utilizing containers which are transferred between its vessels 
and highway trailers, thus also eliminating the transfer of lading. 
McLean Industries, Inc., has invested approximately $44 million in 
vessels, containers, and highway equipment for the coastwise trade. 

Seatrain Lines has also been engaged in a 2-year engineering pro- 
gram for the development of a truck container operation to be con- 
ducted in the same vessels and in conjunction with our present freight 
car service. We call this the “Seamobile” system, and we are about to 
place it in operation. 

The main contribution of the deep-water coastal carriers to our 
transportation system is low cost of operation, and the ready avail- 
ability of the vessels, in a national emergency, for the military. 

In 1952, for example, the Interstate Commerce Commission found, 
in the Fourth Supplemental Report in Docket 28300, that Seatrain’s 
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cost for transporting a ton of freight between New York and its Texas 
port was approximately one-third of the all-rail cost for moving a 
ton between the same points; and that the average costs of all the 
coastal water lines, including the higher cost break-bulk operations, 
was approximately 62 percent of the all-rail cost between New York 
and Houston. 

Now, the Interstate Commerce Act recognizes, and the decisions of 
the Commission and the courts have held, that the public is entitled to 
the benefits of the lower costs accruing from water transportation, and 
that coastal water transportation could not survive unless its low 
costs are translated into differentials under the rates of the all-rail 
routes. If these differentials did not exist, the slower and less frequent 
water services could not get any traffic. Railroad and shipper wit- 
nesses testified to this fact in a case before the Commission as recently 
as last month. 

Since the railroads have many sources of traffic besides the areas 
contiguous to ports served by the water lines, their historic tendenc 
has been to depress the rates where water competition is encountered, 
until the competition is destroyed. The complete success of that 
monopolistic tendency has been frustrated, in part, by the enactment 
of law, by your declaration of transportation policy, and the decisions 
of the Commission and the courts. You, in your wisdom, recognized 
that if there is to be water carriage, there must be regulation and ad- 
ministration of transportation in such a way as to preserve the in- 
herent advantage of each form. Recognition of the need for differ- 
ential water carrier rates appears variously in the Water Carrier Act 
and in the decisions. Reaffirmation of the need for water differentials 
expressed in clear and unequivocal language must be an essential part 
of any new rate-making legislation. The Senate Subcommittee 
recommends— 
that the Commission consistently follow the principle of allowing each mode of 
transportation to assert its inherent advantages, whether they be of service or 
of cost. 

The proposed new rule of rate-making would prevent fulfillment of 
that very desirable objective. 

In the past few months, the railroads have embarked on a campaign 
apparently designed, as a matter of conscious policy, to conduct an 
all-out rate war and destroy the coastal water carriers once and for all. 
They have filed numerous rates to undercut the rates of the rail-water 
and the motor-water routes regardless of the earnings yielded by this 
traffic to the railroads, and despite simultaneous increases in the gen- 
eral level of rates. 

Seatrain and Pan-Atlantic have petitioned the Interstate Commerce 
Commission for suspension of these destructive rates; in some cases 
the suspensions have been granted but in others they have not. As the 
Senate Subcommittee said in its report : 

“Tt nevertheless appears that the Interstate Commerce Commission 
has not been consistent in the past in allowing one or another of the 
several modes of transportation to assert their inherent advantages in 
the making of rates.” 

Presently the Commission has before it a series of cases involving 
these rate-cutting practices. 

If the railroads were allowed to achieve their obvious aim there 
soon would be no coastal water carriers left at all. This is of concern 
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to the shipping and consuming public, particularly along the Atlantic 
Coast, because the low-cost transportation presently available by 
water no longer would be there, and the economy of these regions 
would suffer. 

Even under the administration of the present law, the railroads have 
been able to accomplish a great deal of their aim, insofar as Seatrain 
is concerned, by putting in reduced all-rail commodity rates between 
the points we serve; simultaneously increasing the local rates to and 
from the ports; and refusing to join with Seatrain in through joint 
rates that preserve the differentials prescribed or approved by the 
Commission. Thus, Seatrain is subjected to a double squeeze; the 
through rates with which it must compete are depressed, and the local 
rates to and from the ports are increased, so that Seatrain’s port-to-port 
rates must take a double shrink to stay in the competitive picture. 

Now, what I just said, Senators, might sound a little complicated, 
and I wonder if you would let me take one minute to show you on a 
piece of mae an example of that. 

Senator Smaruers. Yes, sir. 

Mr. Wetter. Let me give you the example of a rate situation apply- 
ing between New York area and Texas City, Tex. Seatrain operates 
between Edgewater, N. J., and Texas City. We connect with railroads 
up here, we connect with railroads down here [indicating]. 

Now let’s take a situation which maybe 10 years ago we had a rail 
rate from Hartford through the St. Louis gateway, down to Dallas, 
we will say. We will say that rate was $1.50. Let’s suppose there was 
a railroad rate from Hartford to New York, a local rate, of 30 cents. 
Any suppose there was a rate from Dallas to Texas City, a local rate, 
of 40 cents. Seatrain has to have a rate between here and here 
[indicting], which, after adding these two rates, is competitive with 
that rate. In fact, it has to be lower than that rate or we wouldn’t 
get any business at all. 

So let’s say that the differential has to be 10 cents. That means that 
the combination of these has to be $1.40, no more—40, 30, are 70; we 
have got 70 cents left that our rate can be. All right. So the railroads 
come along with a general rate increase case, and they increase the 
rates we will say 10 percent. This rate becomes 33 cents, this rate 
becomes 44 cents. But they put a hold-down on this rate and don’t 
increase it at all. The result is that in order to maintain that differ- 
ential, Seatrain’s port-to-port rate has got to come down to 63 cents. 

Now, in the last 10 or 12 years there have been something like 15 or 
16 of these general rate increases, and as they go along, here is what 
the result, you will find, has happened. Those general rate increases 
have amounted to about 80 percent on the total. So we have a— 
let’s just take the example of a 50 percent increase. This rate has 
now become 45 cents, this rate which was 40 has now become 60 cents, 
and maybe, while they are at it, over the years, they increased this one 
to $1.60, ten cents. So we have to have a combination of $1.50 to come 
under that and still maintain the 10-cent differential. 

How do we get that? We have got 45 cents here, 60 cents there, 
— is $1.05, if you subtract that from $1.35, and we have got 45 cents 
eft. 

Now, in this same period that the railroad costs have been going 
up and they have had to have all these general rate increases, althoug 
our costs are much lower than theirs, our costs also are going up, and 
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we can’t afford to be constantly reducing these port-to-port rates in 
order to stay in the picture, while they hold down this rate over here. 

Is it clear to the committee what I am talking about ? 

Senator Smaruers. I think so. 

Mr. Wetter. This is what has happened all the time. 

Senator Smaruers. Counsel Barton would like to ask you a ques- 
tion. 

Mr. Barron. Mr. Weller, I am somewhat puzzled about the proxim- 
ity of these rates, especially when you state that your costs were found 
by the Commission to be just one-third of the cost for operation of 
the railroads. How do you account for that? 

Mr. Wetier. How do] account for what ? 

Mr. Barron. If your costs are just about one-third what it costs the 
railroads to operate, why are your rates so close? 

Mr. Wetter. I might explain that. The Commission found, in the 
case that I mentioned, that our costs for moving a ton of freight from 
here to here, or vice versa, was one-third of the railroad cost for 
moving that ton from here to here; but, in fact, very little traffic does 
originate right at the piers. It has to be brought to the piers by 
truck, rail, or something. In our case, it has to be by rail. So that 
we have to include in—you are asking why is our rate from here to 
here so close to theirs? It is because of this combination of having 
to add in the railroad locals, at the end. 

Mr. Barton. It is your port-to-port rates that are one-third, then, 
not your entire rate cost ? 

Mr. Wetter. Not necessarily the rate. We are talking about costs. 

Mr. Barron. Yes. 

Mr. Wetuer. May I mention one other thing that might interest 
the committee? Houston, Tex., this is 41 miles from Houston, Tex., 
to Texas City. There has to be a rail haul in a Houston movement. 
An average sort of a situation, such as he mentioned, where the car 
of freight, we will say, originated right up here at New York, there 
wasn’t any rail haul at all; it originated right at the pier, so it will 
simplify that. The car of freight is going to Houston. Let’s say 
that the rate for the whole movement on that is $800. Seatrain hauls 
that car 2,180 miles around here [indicating]. The railroad carries 
it 40 miles from Texas City to Houston. Out of the $800 the railroad 
will take $200, Seatrain gets $600. 

Now, you divide that $200 by the 40 miles. 

Senator Smaruers. Why don’t you drive those cars ? 

Mr. Wetter. I am thinking about it very seriously. [Laughter.] 

You have a rate of $5 a mile. But the railroad will come along 
and propose to put in a through rate here that matches the $800, which 
means they will be hauling it for 50 cents a mile. Yet they tell us 
they can’t afford to haul it for anything less than $5 a mile for that 
40 miles. What is compensatory ¢ 

Senator Smatuers. Allright,sir. You may proceed. 

Mr. Wetter. May I carry on? 

Senator Smatruers. Yes. 

Mr. Wetter. The report of your subcommittee, sir, on April 30, 
apparently recognized the existence of these destructive rate prac- 
tices, as I have been talking about, because—I quote from page 7 of 
the report: 
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As has been confirmed by the statements made in the recent hearings, the Com- 
mission appears to be losing control over rate relationships. When carriers are 
permitted to meet competition by other carriers or by private carriage at limited 
points without reference to the rates at other points, it legalizes the disturbance 
of rate relationships to the detriment of shippers. 

I certainly concur that better administration of the existing law by 
the Commission is required. 

However, the amendment of section 15 (a) of the Interstate Com- 
merce Act 2 ins in section 5 of S. 3778——— 

Senator Smaruers. May I say right there that we don’t propose to 
argue with our witnesses, we are delighted to have them here. But 
when they say we “intend” to do something which, of course, nobody 
intended to do, I think for the record that I should say that it was 
certainly no intention of the subcommittee. And, as a matter of fact, 
I make reference to this matter so that the record can be straight. 

In the National Transportation Policy it says—and that is still a 

part of the law—we intend for it to be a part of the law. When we put 
our language in here it is only in relationship to these other parts of 
the law which say to encourage the establishment and maintenance 
of reasonable charges for transportation without unjust discrimina- 
tions, undue preferences or advantages or unfair or destructive com- 
petitive practices. Of course, you are entitled to any conclusion you 
might want to arrive at. We like that. But I don’t think we just 
ought to let that stand when it was not the subcommittee’s intention, 
and certainly is not our belief that this would be the result at all. 
You go right ahead. 
Mr. Wittme I am sure, sir, it is not the intention of the subcom- 
mittee. I do know that it is the intention of the railroads. And hav- 
ing been exposed to the practices I have been exposed to, and my 
company has been exposed to, I am quite well aware what use the 
railroads would want to make of this provision. 

The proposed change in the ratemaking section appears to me to 
be completely inconsistent with other provisions of the Interstate 
Commerce Act, and impossible of administration. The National 
Transportation Policy, as you said, provides for fair and impartial 
regulation of all modes of transportation—to recognize and preserve 
the inherent advantages of ea to develop, coordinate, and pre- 
serve a National Transportation System, by water, highway and rail, 
as well as other means; and it lays upon the Commission—an impar- 
tial factfinding body—the duty of administering all of the provisions 
of the act with a view to carrying out that policy. Yet, section 5 of 
S. 3778 and of H. R. 12488 proposes that the Interstate Commerce 
Commission put on blinders and ignore any facts but those presented 
by the railroads in a proceeding involving competitive ratemaking. 

Senator Lauscue. Mr. Chairman. 

Senator Smatuers. Senator Lausche. 

Senator Lauscur. How do you reconcile the import of this last 
sentence with the specific provisions of the law as have been read by 
the Chairman, Senator Smathers ? 

Mr. Wetter. How doI reconcile my statement with that ? 

Senator Lauscue. Yes. 

Mr. Wetter. The statement to me, the— 

Senator Lauscur. That is, when you say that section 5 will put 
blinders on the Interstate Commerce Commission and will compel 
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it to ignore facts except those presented by the railroads in a pro- 
ceeding involving competitive ratemaking. How do you make that 
statement in view of the language which was just read by the 
Chairman ? 

Mr. Wetter. Are you speaking of the language of that act? 

Senator Lauscue. Please read it, Mr. Chairman. 

Senator Smaruers, It says here— 
to encourage the establishment and maintenance of reasonable charges for 
transportation service without unjust discriminations, undue preferences, or 
unfair or destructive competitive practices. 

In other words, in all of these matters, the Commission does have 
to consider: “Is it an unfair or destructive practice?” 

Mr. Wetter. How would the Commission consider that, sir, if the 
Commission were not entitled, in a case involving a railroad rate, to 
receive any evidence surrounding the circumstances of the railroads’ 
competitors? It could only listen to the railroads. 

Senator Smaruers. No. They say they would not have to consider 
what effect it would have on the other mode of transportation, unless 
it was considered an unfair or destructive competitive practice. It 
has to be compensatory. 

Mr. Wetter. I don’t find that, sir, in the amendment. 

Senator Smaruers. We are trying to amend the law, Mr. Weller. 
You can read into it what you want. We are trying to make legisla- 
tive history. We are trying to make the legislative history—so far 
as we can understand it, that is what it intends to say. 

Mr. Wetter. I would be interested in knowing, Senator, before we 
finish, what the purpose of the amendment is, if it is not to accomplish 
the thing that the railroads are already doing under present law. 

Senator Smatuers. Then if it does it already under present law, 
why are you objecting to it ? 

Mr. Wetter. That which I have demonstrated; we at least under 
the present law have the right to speak to the Commission about these 
matters. As the amendment reads, I don’t think we would have the 
right to do that. 

Senator Smaruers. We intend that any time you can show any vio- 
lation of the national transportation policy you should have the 
right, and it would certainly be intended—and it has always been the 
intention—that the general purposes of the national transportation 
policy should be carried out. The only thing we are trying to do is 
to do the very thing that you people asked for. 

Mr. Wetter. I didn’t ask for this. 

Senator Smatuers. I know. You were too young. But your prede- 
cessors did. 

Mr. Wetter. I am not as young as you think. 

Senator Smaruers. Nor am I. But in any event, you just heard 
Senator Wheeler, and the testimony is indisputable, this is what you 
people asked for at one time. 

We are trying to do just that. And this act must be taken 
altogether. 

Mr. Wetter. I might say, Senator, if I am not interrupting too 
long, that I did hear the testimony of Senator Wheeler, ae I heard 
the questions which were asked, and I found myself at the end of those 
questions considerably confused as to what was intended. Because 
there was a considerable discussion about what would be a compensa- 
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tory rate for a railroad in such a circumstance as is here proposed. 
And I did not hear a clear response to that. 

If the committee wanted to clarify that question by adding to the 
language which it now has in the amendment, a proviso something 
like this: If that proviso said— 
provided that the rail rate involved covers the fully distributed costs of the rail 
carriers, and a return, I would have no further desire to argue with that 
amendment. 

Senator Porrer. What was that, again ? 

Mr. Wetter. If there were added a proviso to the present language 
in the amendment, and if that proviso said : 

Provided that the rail rate concerned covers the fully distributed costs of the 
rail carriers and a return on investment, I would have no quarrel with the 
amendment. 

Senator Smaruers. Well, we will discuss that when the time comes, 
and we would welcome, as we have right along through the recom- 
mendations that you people have made. 

Now we are interested in the general public. We are greatly con- 
cerned, of course, about Seatrain. They are a big operation in my 
city of Tampa, and so on. Not your Seatrain, but your competitor. 

r. Weiter. Yes, unfortunately. 

Senator Smaruers. We are well aware of it. And we understand 
your personal desire to make as much money as you can. 

But our particular job is to serve the general public, and that is 
what we are out here trying to do. 

You go ahead with your statement. 

Senator Lauscue. May I put a question ? 

The proposal which you made, if adopted, would completely nega- 
tive the purposes and intent of the Congress in 1940 and in 1935 when 
it declared that the inherent advantages of each mode of transporta- 
tion shall be preserved in the interest of the public. 

Mr. Wetter. I don’t quite see, Senator, how that would happen. 

Senator Lauscue. That is, you are asking that there be ordered a 
complete distribution of all costs and a return on the capital invest- 
ment. 

Mr. Wetter. I am suggesting—— 

Senator Lauscue. That is what you suggest, isn’t it ? 

Mr. Wetter. I am suggesting that if this proposed amendment is 
not intended to prevent ikive--to permit destructive rate-cut- 
ting by the railroads, a proviso which said the amendment only ap- 
plied when the rate covered fully distributed costs, would satisfy 
my concern about it. 

Senator Lauscue. And a return on the investment. 

Mr. Wetter. And a return on the investment. 

Senator Smaruers. Of course, that would have the effect of raising 
the rates for the shippers and the general public throughout the 
whole transportation system tremendously. 

Mr. Wetter. I don’t see why it would, sir. 

Senator Smaruers. Well, I think that it would. 

Senator ScHorrren. I am still wondering about the illustration 
which you used there, when you put a loaded railroad car on your 
Seatrain from New York, deliver it to Texas City, and then it goes 
by rail up to Houston, 40 some miles, and someone extracts $200 from 
you on that movement. 
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Now, what has happened in that kind of a case to this thing called 
the application of joint rates ? 

Now, if that application was made and if that situation develops, 
wouldn’t it be incumbent upon the Interstate Commerce Commission 
to require a joint rate to be established there ? 

Mr. WetteEr. Senator, the example I gave you of a car moving from 
Edgewater to Houston was intended to be an example of a car moving, 
presently, under a joint through rate with the railroad, and under a 
division prescribed—of the rate, prescribed by the Commission many 
years ago. 

Senator Scnoerret. On the basis of the establishment and oper- 
ating under a joint rate. 

Mr. Wetter. That is the prescribed division. 

Now, many years ago, the Commission did prescribe through joint 
rates for Seatrain, that is, it did require the railroads to enter into 
through joint rates with Seatrain, and it prescribed the divisions of 
those rates, not applying specifically to Seatrain but to coastal water 
lines, in general. 

Senator ScHorrrer. Yes. 

Mr. Wetter. The Commission’s prescription of those—and I might 
say that the Commission’s prescription of those through joint rates 
in the case I just mentioned, docket 28300, also prescribed a differen- 
tial of the water line rates under the all-rail rates. It applied, how- 
ever, only to class-rated traffic. 

Now, the railroads in the kind of circumstance I am talking about 
here, where they cut the through rates, they cut them by putting in 
specific commodity rates relating only to some specific piece of traffic 
that they want to take away from us. And on those rates they re- 
fused, on commodity rates, they refuse to—generally, into joint 
through rates with Seatrain—they refuse to do so. 

Senator Smatuers. Do you make these same arguments to the 
Interstate Commerce Commission ? 

Mr. Wetter. We do. 

Senator SmarHers. You do. 

Then your complaint is about the administration with respect to 
the Interstate Commerce Commission ? 

Mr. Wetier. Yes. And I don’t want, Seantor, to be interpreted as 
particularly complaining about the intentions of desires of the Com- 
mission. The Commission is a very busy agency, and we find that the 
Commission is sometimes too busy to find a very small outfit like 
Seatrain. 

Senator ScHorrret. Mr. Chairman, the reason I asked that ques- 
tion: That situation looked completely and totally unconscionable 
to me. 

Mr. WELLER. Well, it seems that way to me, but 

Senator Scnorrret. And naturally, I thought in terms of a joint 
rate approach to this thing. That is the reason why I wanted to get 
into this testimony of yours at this stage—belated though it might 
have been at the time you were testifying—as to what the situation 
was. 

Mr. Weiter. Might I give you an example? I am getting on 
dangerous ground because I am not an attorney, and I do not handle 
specific rate cases, not being an attorney. 
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But only a few days ago it was brought to my attention this situa- 
tion, in which the railroads only about a month ago filed a whole series 
of rates reducing the rates on steel pipe between areas such as Pitts- 
burgh and Sparrows Point to various points in Texas. They cut them 
rs drastically to points adjacent to the water; they left them much 
higher to points that were a little distance from the water. 

Seatrain, I might say Seatrain carried last year 500 cars of steel 
pipe, approximately, in our ship. 

Senator Smaruers. When you say cars, you mean railroad cars? 

Mr. Wetter. Railroad cars loaded with pipe, this kind of traffic. 
That would be something like roughly one-fortieth of our total busi- 
ness. This wasa substantial matter to us. 

We petitioned for suspension of these rates. We also petitioned the 
Commission to deny the relief from the fourth section, which was 
required because the railroads were not intending to make this cut 
generally but only to the specific points and on the specific traffic. 

The Commission—we petitioned for this suspension, I believe Pan- 
Atlantic also did. I know that some barge lines did. The Commis- 
sion did not grant the suspension. It did grant out of hand the fourth 
section wliet. Why did it? Seatrain’s petition pointed out the very 
kind—to the Commission the very kind of a situation which was in- 
volved here and the fact that the railroads were not making available 
to us the through joint rates, which would permit us to meet the 
same level. 

The railroad’s reply to our petition said this matter of the joint 
through rates is in negotiation between the parties, and acting upon 
that, the Commission allowed the fourth section relief, put the rates 
into effect. 

Now, what does this actual negotiation of the rates involve? I 
can tell you. 

Seatrain wrote the railroads a letter and asked them to join in this 
rate. They have not answered the letter. That is negotiation. 

I might add one more thing, at a court in Houston, they enjoined 
the effectiveness of this order, but the railroads still have the rate 
in effect, notwithstanding. 

Senator Smaruers. May I say here that the subcommittee recog- 
nized that evil. In fact we make reference to it when we say carriers 
are permitted to meet competition by other carriers or by private 
carriers at limited points without reference to the rates at other points, 
and so on. 

I think if you will read our report, you will see that we ask both the 
railroads and we urge the Commission to work out better joint rates— 
just the point that you are making here. This whole testimony 
doesn’t directly relate to the particular matter we have in front of us, 
so let’s move on back to your—if you don’t mind—back to your printed 
testimony. 

Mr. Wetter. Very good, sir. 

Senator Smaruers. Thank you. 

Mr. Wetter. This one-sided proposal is particularly dangerous, 
because under section 5 (a) of the Interstate Commerce Act, the rail- 
roads are largely removed from the coverage of the antitrust statutes, 
and this proposed amendment of section 15 (a) would enable them 
to pursue collusive destructive rate practices, without fear of antitrust 
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prosecution, so that neither the public nor the coastal waterlines 
would have the protection of the antitrust laws. 

In passing, section 6 of S. 3778 and of H. R. 12488 provides Govern- 
ment-guaranteed loans to the railroads which could be used to finance 
them in continuing destructive rate wars. I have no objection to 
financial assistance for the railroads, but I do not think it should be 
combined with the issuance of a hunting license against their com- 
petitors. 

Congress has repeatedly affirmed the need of the United States for 
merchant shipping to be available in time of war. We have spent 
over $500 million in the past 5 years, subsidizing construction and 
operation of ships in the offshore trades. The vessels of the coastal 
shipping lines are built and operated with private funds, and with- 
out 1 penny of subsidy, through special tax treatment or otherwise. 
Moreover, they are specialized vessels, particularly adapted to con- 
tainerized transport of military materiel, and are always located 
within a few hours’ steaming of a continental United States port. 

The Department of Defense, and indeed this Congress, has repeat- 
edly declared that a strong coastal shipping industry is a vital segment 
of our national defense. Certainly it would be foolish for the United 
States to continue appropriating millions to subsidize ships in the 
foreign trade, and simultaneously allow its coastal shipping industry 
to be demolished in a destructive rate war unhampered by antitrust 
laws and financed by Government-guaranteed loans. 

I should like to point out that the national transportation policy 
has been and is the cornerstone of transportation regulation in this 
country. Under it our country has evolved the strongest, most efficient 
transportation plant in the world and the only large one under private 
ownership. The development of this transportation plant in all of its 
ramifications was made possible only as a result of the foresight of 
Congress in enacting the national transportation policy and requirin 
the Commission to administer and enforce it. The proposed rule of 
ratemaking, in my opinion, would tear out the very cornerstone of our 
national transportation structure by destroying all surface transpor- 
tation other than the railroads and in turn leading to the eventual 
destruction of the railroads themselves under private ownership. 

Senator Smatuers. I just want to say right there, that you are en- 
titled to your opinion on that, but you have heard Senator Wheeler. 

Mr. Wetter. I did, sir. 

Senator Smaruers. All we are seeking to do—and every reasonable 
interpretation of what we are trying to do—is to put in the statute, 
and carry out the specific injunction of the transportation policy 
which you say has made us the greatest ever. Up until 1950 there was 
no need for the kind of thing we are having to do now. But since 
1950, when your problems have started getting greater, and you have 
lost more money, the Commission has not been consistent, and that is 
the occasion why now we feel it necessary to reemphasize the im- 
portance of the national transportation policy, which you say has made 
us the greatestever. That is all we are seeking to do. 

Mr. Wetter. I am sorry to disagree with you, Senator, but I don’t 
find anything in the amendment which emphasizes the national 
transportation policy. 

Senator Smaruers. All right, sir. 
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Mr. Wetter. In passing, I think I should call attention to the fact 
that the proposed rule of ratemaking, at least seemingly, vitiates so far 
as the railroads are concerned, the relief provisions of section 4 of the 
act, a development which I am sure the proponents of the proposed 
new rule of ratemaking never contemplated. 

The total tonnage of the deep-water coastal shipping lines in 1957 
amounted to only about 8/100ths of 1 percent of the tonnage handled 
by class I railroads. The total revenues of Pan-Atlantic and Seatrain 
combined last year from regulated freight were about $24 million 
as compared with $9 billion for the railroads. Surely Congress does 
not wish to destroy our small and struggling industry, so vital to the 
national defense, even if that would benefit the railroads. From the 
figures I have just given you, it obviously would not be the answer to 
any real solution of the railroad problem. 

In conclusion, I would merely like to say that unless it is the pur- 
pose of this committee and the Congress to make it possible for the 
railroads to destroy other modes of transportation, and particularly 
the coastal shipping industry, for which I speak, then for the reasons 
I have given, it is, I think, fairly obvious that I am opposed to sec- 
tion 5. If the committee would indulge me, I would like, if you 
would give me 1 or 2 minutes for Mr. Leighton, who represents a 
ee connecting with us, to state the effect this would have on 

Im—— 

Senator Smatuers. We would be delighted to hear Mr. Leighton 
after we have these other witnesses. We have published a list of wit- 
nesses and we have 21 days of this previously. But we are not going 
to cut you off. You may come back later. We have a whole room full 
of witnesses waiting to testify here. 

Mr. Leteutron. I would be delighted to. 

Senator Porrrr. Before he leaves, let me ask a question : 

The subcommittee have stated in their report the national trans- 
portation policy, that each carrier should have its own inherent ad- 
vantages protected. 

know, as a member of the full committee, not as a member of 
the subcommittee, that is what I want, and I assume as a water carrier 
that is what you want. You want to have the inherent advantages of 
water transportation protected, so that unfair competition can’t 
move you out of your traffic; is that right? 
‘ Mr. Wetter. That is right, Senator. I want no more than what is 
air. 

As I explained, our kind of operation can only exist with a differ- 
ential under the railroad rates; that is No. 1. We are not entitled to 
have such a differential, nor do I urge one, except in the case where 
cost is lower than the railroad cost, We have no right to ask for any- 
thing more than that. But if we are to be exposed to rate-cutting 
practices by the railroads, for instance, in which the railroads are 
going to cut their rates on an out-of-pocket cost basis and to subject 
me at the same time to local rates which put me in a squeeze, obviously 
we cannot continue in business. And if this amendment were passed, 
as I read it, I would not be entitled to state my position in any such 
ratemaking matter. Because it says the Commission can only con- 
sider the railroads’ circumstances, not mine. 

Senator Smaruers. Let me just say this: 
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Of course, that has been put in there so that the railroads can not 
object to the inherent advantage which you say is yours. You would 
agree that from New Y ork—from seaport to seaport—you can carry 
certain articles at a much less rate than can the railroads, isn’t that 


ht ? 

ete Wetter. That is right, sir, from seaport to seaport and from 
areas adjacent to the seaport. 

Senator Smaruers. It looks to me as if you could control the 
rates inland, when in fact you are supposed to be, as I gather it, a 
water carrier 
Mr. Wetter. Well, the law—Senator, I would have to disagree on 
that. 

Senator Smatuers. All right. 

Let me ask you this question now: 

You agree that you can carry many articles at much less expense 
than the railroads? 

Mr. Wetter. Right. 

Senator Smaruers. And the Commission is supposed to protect 
you and your right to do that, isn’t that right ? 

Mr. Wetter. That is right. 

Senator Smaruers. And the general public benefits by the very 
fact you can carry at less expense, isn’t that right ? 

Mr. Wetter: That is right. 

Senator Smaruers. Now, are there not some articles that the rail- 
roads carry inland probaby a lot cheaper than you when you run 
it from Texas City up inland ? 

Mr. WELLER. Phat i is right, sir. 

Senator Smaruers. And the general public—— 

Mr. Wetter. I would like to merely explain that because of the 
fact that our operation port-to-port must have added to it railroad 
rates or railroad costs, that the area from which we can draw traffic 
around the ports is circumscribed by that fact. We make no pre- 
tense to a right to anything beyond that. 

Senator Smaruers. Is not the public benefitted by the inherent ad- 

vantage which you have when you are permitted to file a lower rate 
on a particular item from a port to a port than that which the rail- 
road can get because you can do it and still be compensatory ? 

Mr. Wetter. That is right. 

Senator Smatruers. That is all we are seeking to do. 

Thank you very much. 

Senator Purretn. You feel, do you, that some of the protection 
afforded you by the law now you will lose by the passage of this pro- 
posed legislation ? 

Mr. Wetter. I feel that whatever protection the law presently 
provides for me, Senator, would be campletely destroyed. 

Senator PuRTELL. May I read from section 307 : 

In the case of a through route where one of the carriers is a common carrier 
by water, the Commission shall prescribe such reasonable differentials it may 
find to be justified between all-rail rates and the joint rates in connection with 
such common carrier by water. 

Do you feel that that would be denied you? 

Mr. Wetter. How would the Commission be able to take that into 
account if under this amendment it could only listen to the railroad 
circumstances ? 














32 RATEMAKING RULE—ICC ACT 


Senator Purreti. On a joint rate case 

Mr. Wetier. Well, Senator, the joint rail and water rate is com- 
petitive. It has to be competitive with the all-rail rate. It is the 
kind of a circumstance I described here. Let us suppose the $1.50 
I mentioned there, somebody is going to cut that rough rate to 
$1.50. If I cannot come into the Psenieiion and point out that that 
rate undercuts the differential in the rail-water rate, where do I 
stand? This amendment would say that I cannot. 

Senator Purret.. In the case—from rail point to rail point, that 
is what you are talking about? 

Mr. Wetter. Well, if the railroad filed an all-rail rate that cuts 
the present rate, I would read this amendment to say that I cannot 
point out to the Commission that that undercuts the differential rate 
already set up. 

Senator Purreiy. That is not the intention of the committee. 

Senator Brste. May I ask Mr. Barton whether it does have that 
effect ? 

Senator Purreii. No, it does not. At least it was not the intention. 

Mr. Barron. Senator Bible, under the Mechling case, the things 
that Senator Purtell has mentioned are true. Water carriers must 
have lower rates than the railroad carriers. As I understand it, sec- 
tion 305 (c) of the Interstate Commerce Act guarantees them that 
right. What is proposed in section 5 of S. 3778 is this: Where the rail- 
roads have a natural advantage in cost, they can propose rates accord- 
ingly, of course, subject to what Senator Smathers said about unfair, 
destructive competitive practices contained in the national transporta- 
tion policy. The entire act is interpreted in the light of that policy. 

Senator Brste. If it is apparent that there is an unfair competitive 
destructive practice, does Seatrain have the right to be heard? 

Mr. Barron. Yes. 

Mr. Wetter. How would I be heard under this amendment? 

Senator Smaruers. You admit you are not a lawyer, don’t you? 

Mr. Wetter. Yes. 

Senator Bretz. My understanding is that they would have the right 
to be heard. 

Mr. Barton. That is right, on an unfair, destructive practice. 

Senator Bratz. Yes. 

Senator YarroroucH. You mean if this law were enacted a de- 
structive practice could be considered under section 5 in fixing the 
rate of the railroad, if it were destructive to a competing mode of 
transportation ? 

Mr. Barton. Yes, I see nothing to stop a carrier from showing un- 
fair destructive competitive practices. 

Senator Porrer. What is a destructive competitive practice? 

Mr. Barton. Anything that is less than a compensatory rate as 
well as these other matters that Mr. Arpaia has mentioned. 

Senator Bratz. I don’t know if this is the proper place for me to 
pose this question. I think it is more properly directed to the staff 
expert, Mr. Barton. But it was prompted by the question here of 
the witness. I think it is something that we can discuss later. I 
realize you have a whole room full of witnesses. 


Senator Smaruers. It is like certain constitutional guaranties, you 


es 
have always got those, no matter what the Congress passes. There 
are certain basic rights in the national transportation policy and all 
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this is in the light of the transportation policy set out at the very 
beginning of the act. 

enator Brste. I understand the chairman’s position. But I am 
also rather impressed with the position that Mr. Weller makes that 
by the adoption of this amendment you may be preventing him from 
coming in and making some showing of an unfair or a destructive 
competitive practice. That was all I wanted to clear up. 

r. LerautTon. May I say one sentence at this point? 

Senator Smaruers. Yes. 

Mr. Leteuton. I am a lawyer, and I am concerned. This is a later 
statute, and it might be interpreted to be a repeal, and even with a 
statement of policy. 

Now, would the committee have any objection, out of an excess of 
caution, to say: Consistent with the national transportation policy 
and with those sections which protect the water carriers 

Senator Smaruers. As a lawyer you said you only have the one 
concern. You are not of the opinion that Mr. Weller is? That it 
would automatically do that which he fears ? 

Mr. Letcuton. Not necessarily. 

Senator Smaruers. All right. First, we want to get established 
that his opinion is not backed up by the lawyer who accompanies him. 

Mr. Wetter. He is not my lawyer. 

Senator Smaruers. The second thing is that we are making legis- 
lative history here, and this same thing will be argued and spelled 
out on the floor. We are not intending in any way to cut anybody 
off from a claim that there is a destructive, unfair rate practice. That 
is supposed to be in the law. 

Mr. Letcuton. I will cover that more fully when I speak later. 

Senator Smaruers. You don’t read into this that we are trying to 
give somebody unjust, unfair, discriminatory powers ? 

Mr. Lereuton. I have in mind when the amendment was made to 
section 15 (4) it said except as provided in section 3 (1), thus and so 
shall happen and something here similar may be desirable. 

Senator Smaruers. When we get into the consideration of this 
we will discuss it. We are not wedded to this particular language. 
It may be that we will change it in several respects and your sug- 
gestions will be helpful in our consideration. 

(Following is a letter subsequently received by the committee :) 





SEATRAIN Lings, INC., 
New York, N. Y., May 22, 1958. 
Senator Grorar A. SMATHERS, 
Chairman, Subcommittee on Surface Transportation of the Committee 
on Interstate and Foreign Commerce, United States Senate, Wash- 
ington, D. C. 


My Dear SENATOR SMATHERS: I had an opportunity to speak to you and to 
Senator Lausche yesterday during a brief recess of your committee’s hearing, 
with respect to the correction of an impression that was gained during Senator 
Lausche’s questioning of of Mr. Hoyt Haddock of the National Maritime Union. 

You will recall that during Senator Lausche’s questioning, Mr. Haddock 
agreed that deepwater steamship companies were subsidized, both with respect 
to construction cost as well as operating cost, and I am sure that you will find 
that a reading of the record will leave the impression that this is generally 
true of the deep-sea water lines. 

What Mr. Haddock failed to point out, of course, is the fact that such subsidy 
applies by law only to United States flag steamship lines operating in the 
foreign commerce of the United States, where there is no competition with any 
form of United States surface transportation. None of the domestic carriers 
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operating either on the inland waterways, or by the deep-sea coastal and inter- 
coastal routes, receives any such direct subsidy and the deep-sea lines (including 
our OWn company, as well as our direct competitor Pan-Atlantic Steamship Co.) 
receive no indirect subsidy in any form. We are completely independent and 
privately owned and operated. 

I am sure that you will wish to have the record corrected in this important 
respect, and respectfully request that you permit this letter to be entered into 
the record for this purpose. 

Since it is my recollection that Senators Lausche and Potter were the only 
other members of the committee present at the time this matter went into the 
record, I am taking the liberty of sending each of them copies of this letter in 
order to correct any thought they might have gained therefrom. 

May I take this opportunity to express our appreciation for the courteous 
attention which was given by you and the members of your committee in listen- 
ing to our points of view, and your sincere efforts to try to find a solution to the 
serious problem which confronts many segments of the industry. 

Yours very truly, 
DonaLtp W. SMITH. 

Mr. Leta n. I will come back later. Thank you. 

Mr. Leitauton. I will come back lat Thank» . 

Senator Smaruers. Our next witness is Mr. Ralph Dewey, presi- 
dent of the Pacific American Steamship Association. 

If everybody has their statement, Mr. Dewey, we are delighted to 
have you back for your second turn. at bat, during the course of these 
hearings. 


You may proceed. 


STATEMENT OF RALPH B. DEWEY, PRESIDENT, PACIFIC 
AMERICAN STEAMSHIP ASSOCIATION 


Mr. Dewey. Mr. Chairman, you are very kind to let me come back 
a second time at bat. In consideration for your patience, I am going 
to file the basic part of my statement and summarize it for the record 
because the great burden of my testimony w as covered by Mr. Weller, 
who, while speaking primarily for the coastwise trade on the Atlantic 
coast, covered many points that are common to both the coastwise 
trade on the Pacific coast and the intercoastal trade, which are the 
prime focus of my attention, since those in that group are companies, 
members of my association, with headquarters in San Francisco. 

Senator Smaruers. I meant to ask this question, and I think you can 
answer it well: What effect do you think the improvement of inland 
waterways and barge facilities around the coast of the United States, 
has had on coastwise deep port shipping ? 

Mr. Dewey. Are you thinking, sir, in the intercoastal waterway and 
some of these external—around the fri inge of the coast line ? 

Senator Smatruers. Right, and some of the inland, too. I just won- 
der as we appropriate money to develop these canals and these inland 
waterways how much are we in effect hurting deep water shipping, 
coastal shipping and how much are we taking away what had been 
legitimately their business ? 

Mr. Dewey. I would say no barge operation has taken away busi- 
ness that by reason of their cost structure they are not entitled to; 
as a matter of fact, it cuts both ways, Mr. Chairman. The dredging 
of certain waterways farther into the hinterland permits barge con- 
nections with deep water ships, both in the foreign and intercoastal 
trade. 

Senator Smaruers. You think it is—— 
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Mr. Dewry. What we lose in competition we gain in having a con- 
necting service that brings cargo to our ships in lighters. 

Senator Smaruers. All right, sir. You go ahead. 

Mr. Dewey. The focus of our attention is on section 5, Mr. Chair- 
man. We think the paragraph in—the second paragraph of my state- 
ment sums it up. We state categorically that we firmly believe that 
section 5 is a radical departure from our national transportation 
policy i in that it grants to one form of common carrier tr ansport a com- 
petitive advantage in rate making which threatens the livelihood of 
ow forms of transport, most particularly coastwise and intercoastal 
trade 

Again, I would reaffirm what Mr. Weller said, that we are objecting 
here to a further flexibility than is already granted by ICC under 
existing law. In my previous testimony I used the phraseology, Mr. 
Chairman, that we think the railroads should quit w hile they are ahead. 
This is a bit slangy way of saying that already under existing law 
the flexibility is so lenient and so Yegion that it is only a handful of 
times when the railroads are not permitted the flexibility they seek 
through this statute. 

I would like to simply add a couple of examples. Mr. Weller cited 
some in his trade. I would like to cite some on the Pacific coastwise 
trade. I would like to cite some other Pacific coastwise trade which 
are evidences of what happens when rail flexibility, downward flexi- 
bility, is granted under existing law, and which we feel will be further 
encour aged by the passage of section 5. 

I cite the ex cample of lumber rates from the Pacific Northwest to 
California, which will go into effect tomorrow, a 30 percent drop in 
rail rates between ports in the Pacific Northwest and ports in Cali- 
fornia. Lumber is the bread and butter of what is remaining in the 
coastwise trade on the Pacific coast. When they drop a rate 30 percent, 
when ICC denies suspension, when the injured carrier seeks sus- 
pension, then we think they have gone too far, 

Senator Smaruers. Let me ask you this: Who benefits by that low- 
ered rate? Does the home builder benefit by it; does the average 
citizen become better off by virtue of that lowered rate? 

Mr. Dewey. Well, I haven’t talked to the average home builder 
about it, but I have talked to some lumber omnes who are engaged 
with the shipowner in protesting the rate. They have tremendous 
investments in shore side lumber. handling facilities which are part 
of the water transport system. There has been and alw: ays has been 
a rate in the water carriage lower than rail because rail has a certain 
inherent advantage which permits it to quote a higher rate. It has 
speed advantage, it has a door-to-door delivery advantage. 

Senator Porrer. Would this reduction of 30 percent still be com- 
pensatory ? 

Mr. Dewey. In our view, according to the very cursory figures 
that were available when they filed this petition, no. And we know 
that—after all, while we are not in the rail business, we know gen- 
erally what rail costs are. And together with what we know, with 
what is put in the petition, we do not feel it is compensatory. And 
this is the basis of our objection, or, rather, our 

Senator SmarnHers. Did you get to 2 argue this before the Commis- 
sion ¢ 
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Mr. Dewey. We never got a chance. 

Senator SmarHers. You never got a chance? 

Mr. Dewey. Never got a chance. 

Mr. Barron. You will if you file a formal complaint. 

Mr. Dewey. The company involved filed a petition for suspension, 
and I have a copy of the wire received from the ICC which denies 
that suspension. 

Senator Smaruers. You don’t argue a suspension ? 

Mr. Dewey. No, it is just done. This is the flexibility that we 
criticize now and wonder how much more they want. 

Senator Purrety. May we have the telegram put into the record? 
1 would like to hear how that was worded. 

Senator Smatuers. Yes, we will put it in the record. But, I think 
this, that we ought to have an explanation from the counsel as to how 
this matter woes It is hard for me to believe that we have a situa- 
tion where people cannot object where there is some wrong doing or 
we will say some alleged crime of great injury or something of that 
nature. 

Mr. Barron. In passing on requests for suspension, Mr. Chairman, 
the Commission does not prejudice future complaints against that rate. 
The Commission only says the rate is probably lawful or unlawful. 
In this case, the Commission said the rates were probably lawful. 
Mr. Dewey’s group, of course, can file a formal complaint with the 
Commission with the burden of proof on them, and can argue before 
the Commission as can all other litigants. 

Senator Porrer. But the rate goes into effect. 

Mr. Barron. Yes, in the meantime the rate goes into effect. The 
fact that they have refused to suspend does not pass on the legality of 
the rate in any way, whatsoever. 

Senator Purrety. May we have that telegram read ? 

Senator Smaruers. Yes. 

Mr. Dewey. This telegram is addressed from the Traffic Service 
Corp. to Mr. John Pettibone, the traffic manager of Oliver J. 
Olsen Co. Perhaps the counsel can properly describe the function 
of the Traffic Service — 

Mr. Barton. The Traffic Service Corp. must be a private group. 

[ Laughter. | 

Mr. Barron. The Traffic Service Corp. must be a private group. 
[Laughter.] I didn’t know they were connected with the Commission. 

Mr. Dewey. Well, this is an organization, obviously, which was 
advised on behalf of Olsen of the Division of the ICC. 

Senator Smaruers. Let’s get that straight. You did not, then, 
get a wire from the Commission ? 

Mr. Dewey. I stand corrected. 

Senator Smaruers. This is a wire that you got from some organi- 
zation ¢ 

Mr. Dewey. Yes. 

Senator Smatuers. I don’t think that ought to go into the record. 

Mr. Dewry. Under the circumstances I will be glad to withdraw 
the wire, Mr. Chairman. The contents of it are the same. My point 
is made. Whether the wire goes in or not is unimportant to me. 

Senator SmatuHers. Let’s leave that out, because that is like getting 
a wire from some representative. 
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Mr. Dewey. I was handed the wire saying this is the ICC wire. 

Senator Lauscur. May I put a question ? 

Senator Smaruers. Yes. 

Senator Lauscue. You do not mean to impress upon the members 
of this committee that while with legal rights possessed by your com- 
pany were being violated, you found yourself without any remedy 
at law or otherwise to correct that wrong ? 

Mr. Dewey. No, I am afraid I could not say that, Mr. Chairman, 
except you give me an opportunity to point out, which was my second 
example of this kind of ratemaking without any hearing 

Senator Lauscue. The fact is that there are available to you all 
of the remedies provided by law as they are now set forth in the 
statutes. 

Mr. Dewey. This company upon receiving notice of rejection of 
suspension could very well have taken this matter to court, that is 
correct, sir. 

Senator Lauscue. Yes. That is prima facie. The Commission 
found that the reduction in rate was justified and refused to suspend 
the rate, impliedly advising you to pursue your remedies as they are 
outlined by law, isn’t that correct ? 

Mr. Dewey. I think that is correct, Mr. Chairman. 

Senator Lauscue. It is not always possible, however, for a small 
company to take every little problem into court. And it just seems 
completely inequitous to us that we should be denied a hearing under 
these circumstances. 

Senator Smaruers. You can go to the Commission. You don’t 
mean to say that your only remedy is to appeal to the court. You 
can then file a formal complaint and then argue it before the Commis- 
sion, is that not correct? 

Mr. Dewey. That may be. 

Senator Porrer. How much time elapses, normally, from the time 
you start your proceedings until you can expect some decision ? 
ome Dewey. I don’t work with these particular rate cases, Mr. 

otter. 

Senator Porrer. Does the counsel know, has there been testimony to 
that effect, how much time elapses normally for an average case? 

Mr. Barron. I don’t wish to be facetious, but often too long. The 
Commission is not too speedy sometimes with these cases. It varies 
depending on the complexity of the case, the amount of evidence, and 
the number of postponements asked for by the litigants. Sometimes 
it is several months, sometimes it is years. 

Senator Smaruers. It is unfortunately not very fast, that is true. 
That is called the regulatory lag and frequently people get hurt by 
it. Thatis bad. 

Senator Porrrer. That is one of the problems, it seems to me, where 
you have recourse, you can go out of business fighting your case before 
a decision is made. 

Mr. Dewey. That is right. 

Senator Smaruers. That is a possibility if we are going to have 
regulated traffic. Sometimes you wonder, since you have human ac- 
tion on this Commission, and they are as busy as the first witness said. 

Senator Lauscue. Mr. Chairman, may I say to Senator Potter that 
during the hearings before the subcommittee the railroads submitted 
a tabulation of cases in which they asked for increased rates which were 
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held in abeyance because of the inability of the Commission to get to 
the matters. 

Senator Porrer. As I say, it works both ways. 

Senator Lauscue. It works both ways, yes. 

Senator Smaruers. And which if they had been granted, it would 
have brought in something in the neighborhood of $114 billion, and 
they would have all been in clover today. Maybe that is the answer. 

Senator Lauscue. That is what the tabulation showed. 

Senator Smaruers. All. right, Mr. Dewey. It is always a pleasure 
to hear from you. 

Mr. Dewey. I just want to cite the second example. Newsprint 
from the northwest to California—where a company which was Faced 
with a rail reduction had to withdraw its service—this company was 
operating to Alaska. The newsprint business homeward from Alaska 
was what made that service to Alaska possible. It is not a profitable 
business going into Alaska, but you can do it if you have a hard core 
of return cargo. So that here was a whole service to a people in 
Alaska who are entitled to something more than one steamship service 
who praised this company for coming in and giving them a second 
steamship service and who lost that service because the ICC denied 
suspension in the case of newsprint from the Pacific Northwest to 
California, which was the bread and butter of that operation and made 
the Alaska service possible. So there are many ramifications that 
we think could come to light if the merits of a case were heard and 
where the denial of suspension simply shuts the door. This is the 
kind of liberality that they already have, Mr. Chairman, and we 
suggest that any more is just gilding the lilly. 

enator SmaTuers. As I recollect, you made that same illustration 
in your previous appearance ? 

Mr. Dewey. Yes; that is true. 

Senator Smatruers. Not that it isn’t a good one. I just wanted to 
note it as a matter of record. 

Mr. Dewey. We also would like to emphasize that the financial sec- 
tions of your bill, section 6 which provide loan funds, if there were 
to be submitted—we didn’t have to develop them—submitted the 
public financial records of the intercoastal and the coastwise carriers, 
you would find, sir, that the reading is just, percentagewise, about 
twice as much in the domestic water carriers business as is true in the 
railroads. And for that reason we earnestly suggest that the loan 
provisions of section 6 (b) extended to all carriers under part III of 
the act. And in the House testimony I did request, sir, that the ICC 
be asked to bring in figures that would show the red and black ink 
over a reasonable span of years in the operation of the intercoastal 
and coastwise vessels because my figures, which only go through 1955 
are quite convincing. I have them here. And if there were time I 
would read them into the record. 

Senator Smaruers. Are there any further questions of Mr. Dewey ? 

Senator Lauscnue. May I put a question / 

Senator Smaruers. Yes. 

Senator Lauscue. If this suggestion of yours is carried into effect 








do you have sufficient knowledge of the hearings to state what, if any, 

rt of the subcommittee’s recommendation would then only be ap- 
plicable to the railroads? I am talking about the repeal of the ex- 
cise taxes, restrictions of private carriers’ rates, restrictions of agri- 
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cultural commodities, the establishment of a construction reserve, the 
guaranteeing of loans. What part of what we recommended, espe- 
cially if this ratemaking provision is eliminated, would only be 
applicable to the railroads and not applicable to barge lines and 
truck lines, 

Mr. Dewey. My recollection from the recommendations, sir, is 
that this would be the one, other than section 5 of the act. 

Senator Lauscue. My recollection is that then all that we will have 
done is made everything applicable to all of the modes of transporta- 
tion, except the right of appeal to the Interstate Commerce Commis- 
sion to discontinue } passenger service. 

Senator Smaruers. That is right. 

Senator Lauscue. If that statement is incorrect, I would like to 
have it corrected at this time. 

Senator Smaruers. That is why we finally changed the name to the 
Transportation Act of 1958 because it is now applicable to most every 
mode of transportation. Most every section that we have talked 
about now covers them all. 

Senator Lauscue. Everything will inure to the benefit of all modes 
of transportation except the right to appeal to the Interstate Com- 
merce Commission for authority to discontinue passenger service. 

Senator Smaruers. Right. Mr. Dewey, thank you, sir. As a 
former member of the staff we are always proud that you are out 
now and have a big job. 

Mr. Dewey. Thank you, sir. 

(The prepared statement of Mr. Dewey follows :) 


STATEMENT OF RALPH B. DEWEY, PRESIDENT, PACIFIC AMERICAN STEAMSHIP 
ASSOCIATION 


My name is Ralph B. Dewey, president of Pacific American Steamship Asso- 
ciation, whose headquarters are in San Francisco, Calif. Our membership 
consists of the principal American-flag carriers operating to and from Pacific 
coast ports, and includes 3 companies engaged in intercoastal trade and 2 com- 
panies engaged in coastwise trade. I deeply appreciate the opportunity afforded 
me to report the viewpoints of west coast ship operators as regards to the 
subject legislation, with particular emphasis upon section 5. 

At the outset, Mr. Chairman, may we state categorically that we firmly believe 
that section 5 is a radical departure from our national transportation policy, 
in that it grants to one form of common carrier transport a competitive advantage 
in ratemaking, which threatens the livelihood of other forms of transport, most 
particularly coastwise and intercoastal trade. 

Section 5 reads: 

“Sec. 5. Section 15a of the Interstate Commerce Act, as amended, is amended 
by inserting after paragraph (2) thereof a new paragraph (3) as follows: 

“*(3) In a proceeding involving competition with another mode of transpor- 
tation, the Commission, in determining whether a rail rate is lower than a 
reasonable minimum rate, shall consider the facts and circumstances attending 
the movement of the traffic by railroad and not by such other mode.’ ” 

Before highlighting our objections to this radical proposal, it is important to 
review the present status of the intercoastal and coastwise trade as compared 
with the prewar situation. 

As the committee is well aware, the intercoastal and coastwise ships were 
taken over immediately at the outbreak of hostilities in 1942 and it has often 
been said that some of the early Allied campaigns in Europe and Africa would 
have been impossible without the intercoastal trade vessels. While these vessels 
were engaged in war duties, the railroads took over the carriage of intercoastal 
commodities amounting to approximately 7 million tons per year. ASs a result 
of wartime sinkings and as a result of the loss of customers to the railroads, 
vessels serving intercoastal trade have in the postwar period averaged only 50 
ships, compared with 139 prewar. 
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Similarly, coastwise trade now only includes 7 vessels, as compared with 127 
vessels in the prewar period. 

When one ponders the tremendous increase in industrial production generally, 
and in particular on the west coast, and when we consider the population surge 
on the Pacific coast, it is obvious that there are deep-seated economic conditions 
which have brought this about. 

This deep-seated economic change is precisely what we are talking about here 
today. Since the resumption of domestic water, common-carrier operations 
after the war, the railroads have engaged almost continually in a vigorous 
campaign calculated to not only prevent the restoration of water service at its 
previous level but to limit the number of commodities previously carried. In 
this campaign against the waterline, the railroads have established subnormal 
rates between port areas on commodities which are susceptible to water com- 
petition. At the same time, the same railroads have seen fit to seek increasingly 
higher rates between noncompetitive points. They have robbed Peter to pay 
Paul. We strenuously and vociferously object to the railroads’ plea for in- 
creased rates generally, when they have selectively held down rates on those 
commodities susceptible to water competition. There is little doubt that if the 
railroads were to be forced to use fully distributed costs in these water- 
susceptible commodities’ rates, they would not be incurring the loss which forces 
them to seek increases elsewhere. 

We have been amazed to notice the absence of consideration in these hearings 
for the welfare of inland communities where no deepwater or barge competition 
exists, and where rates are continually raised to take up the slack caused by the 
railroads inadequate rates and earnings in areas competitive with water trans- 
port. 

To now address ourselves to section 5, our views are very simple. The Inter- 
state Commerce Commission has now, and has for a number of years, granted the 
railroads all of the flexibility, all of the competitive rates that they need to 
subdue competing forms of transport. The Interstate Commerce Commission has 
done this despite the fact that the transportation policy in 1940 stares them in the 
face every time they have permitted this downward flexibility. We cannot under- 
stand what more the railroads want unless it is the last ounce of flesh. Our 
industry stands before you today as exhibit A of the kind of decimation that has 
taken place under present interpretation of the law and forces us to draw the 
conclusion that if Congress were to pass section 5 that they no longer considered 
domestic water transportation between the coasts and along our coastlines to be 
important to the economy. 

In my efforts to be candid with this committee, I took the opportunity of 
discussing the future of coastwise and intercoastal trade with five of the larger 
users of this service domiciled on the Pacific Coast. Without exception these 
shippers stand in awe of and greatly fear the consequences of section 5. Their 
reasoning is that if the railroads are given more latitude to continue rate warfare, 
that water carriers will soon be out of the picture. When this happens, they 
reason, railroads will no longer have the incentive to quote low rates and west 
coast shippers will be at the mercy of a rate structure which very easily can put 
them out of competition with east coast shippers. In short, they see the demise of 
water transportation as the beginning of a complete upheaval in the economics 
of their own enterprises. 

And while an untutored layman might think the repeated reductions in rail 
rates on water competition traffic would be an advantage to the shippers able to 
use such reduced rates, all indications are that the opposite is the case. Indeed, 
the records of the ICC tn those cases where rail reductions are so obviously de- 
signed to cripple water transport shows that shippers have come in with full force 
to oppose such rail reductions, even though it might give them some temporary 
short-run cost advantage. Shippers who have been in business 100 years are 
quick to see such flimsy short-run schemes, and they know that in the long-run 
rail warfare against water lines is against their own interest, and against the 
interest of their customers. 

Permit me to briefly summarize two classic examples of the kind of rate mak- 
ing the ICC has permitted in the coastwise trade, with the results that services 
have been curtailed and heavy losses incurred by water lines. 


1. LUMBER RATES FROM PACIFIC NORTHWEST TO CALIFORNIA 


As we sit in this room today, we are 24 hours away from a devastating rail cut 
on lumber rates between Pacific Noarthwest and California, which is the bread 
and butter of the remaining seven vessels engaged in coastwise transport on the 
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Pacific Coast. Despite protests by both shippers and ship operators, the ICC has 
rejected petition for suspension of a 30 percent rail cut effective tomorrow. This 
cut will bring the railroads rate down $15.35. The water rate is now $18.85, 
which includes $13.75 for ocean carrier, $2.60 for dock charges and $2.50 for 
truck haul. This new rail rate is not compensatory to the railroads and if the 
water lines attempt to meet this date, it will not be compensatory to them. Thus, 
only one conclusion can be drawn from the ICC rejection to the suspension of this 
rate—that is they are satisfied to watch the railroad move in with a noncompen- 
satory rate and lose money in the process; and they are satisfied to let the water 
lines either carry this lumber at a loss or go into oblivion—all in the interest of the 
National Transportation Policy. We wonder just what the words on the page 
mean in the 1940 act policy statement if it permits ICC to ignore the inherent ad- 
vantages of each form of transport. 


2. Newsprint rates from Pacific Northwest to California 


In 1952, in answer to pleas of citizens in Alaska for new carriers to come into 
that service and give the existing monopoly more competition, the Coastwise Line 
in San Francisco inaugurated service between California and Alaska. This com- 
pany had previously only operated vessels between the Pacific Northwest and 
California. What made this Alaska service possible was the carriage of news- 
print on the homeward leg from the Pacific Northwest to California. Anyone 
familiar with the Alaska trade knows that it is a seasonal business and does not 
afford sufficient tonnage to guarantee the people of Alaska regular consistent 
service. Therefore the newsprint was the balance wheel that made it possible 
for Coastwise Line to supply this new service. 

In May of last year the ICC turned a deaf ear to protest by this company against 
rail-rate reduction on newsprint which was calculated to take away from the 
water carriers this newsprint tonnage. This rail reduction came on the heels of 
a new innovation of designs in one of the Coastwise Line vessels which permitted 
rapid loading and unloading of newsprint with minimal damage claims. Ob- 
viously, the railroads’ choice here was either to create innovations of their own, 
or to use the rate weapon to cut this new form of competition down to size. Typi- 
cally they chose the latter and the ICC went along with it. Today Coastwise Line 
has abandoned its Alaska service on the grounds that revenue on newsprint is 
inadequate to make up the loss incurred as a result of inadequate tonnages to and 
from Alaska. Not only has Alaska lost this service, but the fortunes of Coastwise 
Line have been so decimated and their losses are so heavy that their chances of 
survival are poor. Some say its only a matter of time. 

In addition to open warfare on rates by the railroads, they have also protested 
every petition by coastwise water carriers to increase their ports of call, to 
increase their commodity participation in the trade, and to increase the value 
of their service to their customers, 

When one looks into the restrictions placed on our coastwise water carriers, 
and when one considers the way in which railroads protest every attempt to 
retain business they have had for 100 years, the only conclusion possible is that 
coastwise Water carriers and intercoastal, as well, operate under a regulatory 
system that is far more restrictive than that which the rails object to. If this 
committee were to look into the matter, which indeed they have not done in 
these hearings, they would find that the freedom of operation of other forms 
of transport are often more seriously curtailed than has been true in the rails. 
Nevertheless, it has all the merits of the railroad case and suffice it to stay that 
only one-half the story has been told. The passage of section 5 will, in our 
view, be based upon only 50 percent of the evidence that is actually available 
in the matter of freedom of competition in domestic transport. 

While we keenly appreciate that this committee desires to confine its hearings 
to section 5, we are constrained to use this occasion to urge that any financial 
aid to the railroad, as envisioned in section 6 of this legislation, should be like- 
wise applicable to all carriers subject to part 3 of the Interstate Commerce Act. 

Intercoastal and coastwise lines are in dire need of loan funds for working 
capital and equipment replacement. To leave them out of this is to favor one 
form of domestic transport over another. We strongly urge that the language in 
section 6 confining its terms to railroads be stricken and that clarifying lan- 


guage, permitting the use of section 6 by all carriers subject to part 8 of the 
Interstate Commerce Act, be substituted. 


Senator Smaruers. Mr. Abraham Weiss. 
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Senator Lauscue. To set the record straight, might I say that the 
chairman and the staff counsel just pointed out that there is one other 
phase that would not be generally applicable, and that is vesting the 
right in the Interstate Commerce Commission to fix intrastate rates 
when they have a burden on interstate commerce. Is that correct? 

Senator Smaruers. Yes. 

Mr. Barton. Yes. 

Senator Smaruers. All right, Mr. Weiss. You are the economist 
for the International Brotherhood of Teamsters; is that right, sir? 

Mr. Weiss. Yes, sir. 

Senator Smaruers. Fine. You goright ahead. 


STATEMENT OF ABRAHAM WEISS, ECONOMIST FOR INTER- 
NATIONAL BROTHERHOOD OF TEAMSTERS 


Mr. Weiss. Thank you for according us the privilege of being pres- 
ent this afternoon, Mr. Chairman. I appear here as a representative 
of the International Brotherhood of Teamsters, which represents the 
largest block of working men and women in the trucking industry. I 
use the word “women” because in addition to the drivers we also repre- 
sent, in many instances, the office force, the office girls. Anything that 
affects the working conditions of those men and women employed by 
the trucking industry is automatically of the greatest possible interest 
to our union. As a matter of fact, I should say it is axiomatic that 
the welfare of the men and women working in an industry depends 
on the vigor and prosperity of that industry. If the trucking indus- 
a ability to grow and prosper is hindered, the way of life of those 
who depend upon this industry for a livelihood; namely, our members, 
will be changed for the worse and job opportunities will decline. 

Our union cannot sit idly by while attempts are made to change the 
rules under which our people live and work. 
ao is our interest, and this explains our presence here before you 

ay. 
e recognize the present financial plight of the railroad industry. 
We believe that some of the suggestions contained in the Smathers 
committee report and embodied in §. 3778 are thoughtful and well- 
conceived and should help considerably to alleviate the present con- 
dition of the railroads. Some of the items proposed to aid the rail- 
roads, taken seaprately, the teamsters union would support. 

But the sum total of all the proposals would, in effect, place the 
Federal Government in the position subsidizing a rate war between 
the railroads and other itetia of transportation—on the railroads’ 
terms. They would create far greater problems for the entire trans- 
portation industry and for the Nation than they would solve. 

In our judgment, the remedy may be far worse than the disease. 
In explanation, I should say that our opposition is directed to section 
5 of S. 3778, which would strip the Interstate Commerce Commission 
of its powers to consider the effects of railroad proposed rates upon 
other modes of transportation. 

This concept would be damaging to the entire transportation 
industry. 

And from the point of view of our union, it would do immediate 
and terrible damage to the economic life of our membership. It 
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would affect their pay checks; their jobs; their way of life; and, 
consequently, we oppose such policy. 

This one proposal, if carried out in conjunction with the other pro- 
posals contained in the bill, would bring on a Government-subsidized 
rate war. In the interest of helping the railroads during the present 
temporary recession period, it would turn back the clock to previous 
eras of cut-throat rate competition. It would tend to re-create those 
unfair and destructive competitive practices which originally led to 
regulation of this industry. It would ultimately result in Sesseapd 
competition and tend to create monopoly in for-hire transportation. 
It would spawn all-out rate wars which would immeasurably weaken 
the presently existing independent trucking industry. It would make 
the trucking industry a pickup and delivery service, subservient to the 
railroads. 

Why is this so? 

A rate policy such as is proposed, which would permit the railroads 
to cut rates without reference to the effect of such cuts on other modes 
of transportation, is, in our view, little different from no regulation. 
Competing transportation agencies would have to meet such rates, and 
the tendency would be to reduce rates to an out-of-pocket basis during 
the rate-war phase; for any traffic carried at a rate which covers out- 
of-pocket cost, and perhaps a little more, leaves the carrier better 
off than if it allowed the traffic to be carried by another mode of 
transport. 

But this process cannot go on forever if a carrier is to meet all of 
its costs. This is the point between a compensatory rate and a fully 
distributed compensatory rate. In other words, unrestricted compe- 
tition between the different modes of transportation, like unrestricted 
competition between railroads, is ruinous in character. In other 
words, unless the ICC could consider the effect of rate cutting on 
other modes of transportation, no part, no single part of the trans- 
portation industry, would be safe from destructive rate wars. 

The railroads have long recognized this characteristic of unre- 
stricted competition. They have repeatedly stated that they did not 
wish such competition between railroads. They do not want the 
I. C. C. to overlook this danger of ruinous competition between rail- 
roads. But they would seek to bar the I. C. C. from taking these 
very same factors into consideration in competition between differing 
modes of transportation. 

Why? 

Simply because unrestricted competition between railroads and the 
trucking industry, for example, would be under terms most favor- 
able to the railroads. These favorable terms arise primarily from 
the nature of the cost structure of railroads as compared with motor 
carriers, under which the rails have a decided competitive advantage, 
ratewise, over trucking. 

May I say, parenthetically, that there are other advantages, the size 
of the average railroad compared with the size of the average truck- 
ing firm or water carrier, the wide diversity of traffic which the rail- 
roads carry which the other modes of transportation do not. For 
instance, a lot of truck concerns carry only one or two commodities, 
driveaways, the autos, or the pipe or oil or similar commodities. 

Another factor is the ratio of operating expense to operating rev- 
enue, which is far lower in the case of the railroads than in the case 
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of the truck lines or other competing forms of transportatin. For 
example, the ratio of operating expenses to operating revenue in the 
year 1956, the latest figures which I was able to obtain, for Class 1 
railroads, was 76.9 percent; for trucks it was 95.8 percent. 

Senator Smatruemrs. Let me go back and ask you a question. 

Mr. Weiss. Yes. 

Senator Smaruers. Is not the Commission now required by law 
in an application for a rate, to consider what effect that will have on 
some other mode of transportation ? 

Mr. Weiss. I say to you, sir, that in terms of what I know about the 
application of the law by the Commission, that the impact of a pro- 

rate upon other modes of transportation is considered. I may 
add here that I am no expert in I. C. C. procedures. 

Senator Smaruers. Yes. That is just what I wanted to get at. 
You know, in the New Automobiles case, which of course was a truck- 
ing case, carying new automobiles by trucks, the Commission said 
this: 


As Congress enacted separately stated rate-making rules for each transport 
agency, it obviously intended that the rates of each such agency should be de- 
termined by us in each case according to the facts and circumstances attending 
the movement of the traffic by that agency. In other words, there appears no 
warrant for believing that rail rates, for example, should be held up to a par- 
ticular level to preserve a motor rate structure, or vice versa. 

In other words, according to what Senator Reed has always said, 
and what is amply clear from this and other cases, the Commission 
today has the authority to fix a rate only with respect to how it affects 
other applications in that same mode of transportation, and irrespecive 
of what effect it has on another mode of transportation. 

Mr. Wetss. Mr. Smathers, subject to the qualification I said before, 
that I am not a transportation economist, and not an expert in the 
affairs of the ICC, I should think that the decision which you just 
read has application to that case. But there is nothing, as I under- 
stand it, which debars the Commission from taking into account the 
impact of a proposed rate upon other modes of transportation, which 
would be the effect of your proposal. 

Senator Smatruers. Well, that, again, leads us to consider whether 
or not you construe that by writing a change into the ratemaking 
section which we are doing in some fashion here and whether or not 
you then say that that limits the Commission in the consideration of 
what could be a destructive rate practices with respect to other modes 
of transportation. 

Mr. Wess. But, sir, destructive on whom? Certainly you have to 
take into account—let me step back a moment. 

It seems to me you are looking at this from, shall I say an optomistic 
point of view. You are looking at a discreet railroad industry, a 
separate and discreet trucking industry, and other modes of transpor- 
tation. I like to think in terms of a transportation system which 
operates in various guises, in which there is a public interest. 

Senator Smatuers. Right. 

Mr. Weiss. Now, if you cannot gage or determine the character, 
ruinous or otherwise, of a proposed rate upon other segments of that 


very same transportation industry, it seems to me you are denying 
the Commission the opportunity to determine the ruinous or com- 
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petitive character of that rate. You are looking solely within the 
railroad industry. 

Senator Smatuers. We may be narrowminded. Let me ask you 
this question on it: Do you think that if a motor carrier could carry 
from Washington, D. C., to Pittsburgh, Pa. a commodity at a 
lower rate than a railroad, and the motor carrier came in and 
made an application for a lower rate, saying “We can do it and it is 
compensatory”, then would the Commission, under your concept, be 
= to say, “No, we will not give you that lower rate because 
to do so would be injurious to the railroad” ? 

Mr. Weiss. I would have to answer the question in this term, Mr. 
Chairman: First, I would want to know what you mean by com- 
pensatory. Then I would say to you that the Commission is a far 
better judge of whether or not to consider the impact of that proposal 
upon other modes of transportation. But it has that authority right 
now. The effect of the proposal in S. 3788 would be to deny it that 
opportunity. 

Senator Smaruers. Then what you say is the Commission should be 
set up as a giant allocator of business; it will say the trucks should 
have this much business, the railroads should have this much business, 
and irrespective of whether or not one mode of transportation can 
carry those goods at less expense and still be compensatory, giving the 
public whatever lower cost advantages it can, irrespective of that 
fact, they must allocate this business as a giant handicapper or an 
allocator ? 

Mr. Weiss. Mr. Chairman, I would defend as vigorously as I am 
doing before you now on your proposal the right of the Commission 
to do as you suggest. I would oppose it just as strongly. I don’t 
think what I have said leads to the conclusion that you are making. 

Senator Smatuers. Do you agree the general public would be better 
off if one mode of transportation could carry an article at less expense 
than could another mode of transportation, that then the one that can 
carry it at less expense should undoubtedly get the business ? 

Mr. Weiss. In that narrow context, yes, but I want to qualify that 
immediately. The public interest is much broader than you have 
phrased it, sir. The public interest, it seems to me, is in a viable, 
dynamic broad-scale transportation system, and not in just one 
specific mode of transportation. 

Senator Smaruers. Iagree. But 

Mr. Wess. I think what you are doing 

Senator Smatuers. Should we not then let the truckers do that 
which they can do best, and the railroads do that which they do 
best, without regard to whether or not the truckers can haul short 
hauls for less than carload lots and with great flexibility. We should 
not have the Commission say we are not going to let you do that for 
fear that you might injure the water carriers or you might injere 
the railroads, or something else? In order to have this viable, dynamic 
transportation system, is that not the way we should handle it, letting 
each handle that which they can do best ? 

Mr. Weiss. Let me say, honestly from a very short, narrow point 
of view, the answer to your question is yes. 

Senator SmarHers. Why is that a narrow point of view? 
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Mr. Weiss. Because I think, and I want to develop this in the 
course of my statement, I think that you are opening the Pandora’s 
box to a situation which will create competitive situations leading to 
monopolistic characteristics which bean work to the detriment of 
a broad-scale transportation system. 

Senator Smaruers. How would you get a situation leading to a 
monopoly ? 

Mr. Wetss. Because the acme of competition is monopoly. You 
pick up any classic or any text book on transportation economics, no 
matter what the political or economic view of the author, and you will 
find this general statement throughout, that competition, run riot, 
leads to monopoly. 

Senator Smaruers. So then you are opposed to competition of this 
nature ? 

Mr. Weiss. I am opposed to unrestricted competition, because | 
think it will injure a broad-scale transportation system. Let’s put it 
in analogy form. 

Senator Smaruers. Finish that sentence. You are opposed to com- 
petition because 

Mr. Wetss. It will lead to monopoly, sir. 

Senator Smaruers. Competition leads to monopoly, all right, sir. 

Mr. Weiss. I think you are putting all your transportation eggs in 
one basket; namely, the railroad industry. I would like to say two 
things about such eggs. 

Senator SmatrHers. We don’t intend to do that. We don’t want 
to do that. The effect of it may be, but I can tell you we don’t intend 
to doit. But go ahead, we are interested in your views. 

Mr. Weiss. All right. I am at the bottom of page 3 if you want 
to follow the text. Transportation costs fall into two categories; 
first, there are the out-of-pocket or direct expenses which vary with 
changes in traffic volume and may be assigned to commodities on a 
cost-of-service basis. In other words, out-of-pocket costs are those 
which would not be incurred if the traffic would not move. Second, 
there are fixed or constant costs, also known as overhead costs, which 
are generally independent of the volume of traffic carried. It is the 
sum of these two types of costs which determine the revenue needs 
of any business, including a return on investment or profit. 

Recognition of the different nature and extent of these costs is 
vitally important if we are to understand the impact of the rate- 
setting recommendations in the bill before this committee of the 
Congress. 

Railroads have high fixed or constant costs (between 20 and 30 
percent) which do not vary with the volume of movement. There- 
fore, railroads must have volume, even if it means cutting competitors’ 
rates. Railroads are willing to carry traffic at low, that is, out-of- 
pocket rates which make only a slight contribution toward meeting 
the overhead or fixed expenses. Competition, then, tends to reduce 
rates to variable, that is out-of-pocket costs, which are significantly 
lower in the case of railroads than for motor carriers. 

Senator Lauscur. May I interrupt at this time? You say that 
railroads have high fixed or constant costs, between 20 and 30 percent, 
which do not vary with the volume of movement. By that you imply 
that other modes of transportation do not have that high fixed and 
constant cost. 
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Mr. Weiss. Yes, sir. As I goon 

Senator Lauscur. Why do the railroads have that high fixed cost? 

Mr. Weiss. Because of their fixed plant and equipment, railroad 
stations, trackage, locomotives, cars, things of that character. 

Senator Lauscue. Yes,sir. And those things, the competing modes 
of transportation do not have, is that right? 

Mr. Weiss. No, sir; because a truck which is the comparable motive 
equipment in the motor carrier industry is less expensive than an 
engine or cars. 

Senator Lauscue. All right, good enough. 

Mr. Weiss. Motor carriers, on the other hand, have high direct or 
variable costs—about 90 percent of total expenses—and relatively 
slight overhead, in sharp contrast to the railroads, and therefore have 
little room for price competition. Stated differently, the large pro- 
portion of out-of-pocket expenses provides a very high floor to the 
rate level of the motor carrier. 

The railroads could establish rates on competitive traffic at some 
point above approximately 70 percent of their total costs. The truck 
rates could fall to only a point above 90 percent of their total costs. 
Because of these cost relationships, the railroads have a distinct 
advantage over motor carriers in setting rates on a cost-of-service 
basis. 

Senator Lauscun. May I interrupt again ? 

Senator Smaruers. Yes. 

Senator Lauscue. If the railroads have an advantage in establish- 
ing competitive rates because of that excessive plant maintenance, ter- 
minal stations, railroad beds and railroad right-of-ways, doesn’t it fol- 
low that railroads are at a distinct disadvantage with other modes of 
transportation because of that very fact, in the first place? 

Mr. Wetss. In terms of their cost structure ? 

Senator Lauscue. Yes. That is they have 20 or 30 percent which 
is their capital investment which other modes of transportation 
doesn’t have? Isn’t that a disadvantage? 

Mr. Wetss. Yes, sir. 

Senator Lauscue. All right, proceed. 

Mr. Weiss. There is a practical significance to this; namely, that 
in the competitive struggle for tonnage, increased resort will be had 
to rate cutting. This is not merely theoretical. Based on his service 
with the ICC, Commissioner Howard Freas states: 

When a large part of the expenses are constant, there is an advantage from 
an individual carrier’s standpoint in hauling traffic that pays less than the full 
cost of service rather than letting a rival carry it. As returns are reduced 
below full costs in an effort by some carriers to gain an advantage, others re- 
taliate and the fight is on. Unrestrained, it will proceed until the public right 
to adequate and dependable transportation has been destroyed. Meanwhile, 


in order to obtain additional revenue, less vulnerable traffic will be subjected 
to rate increases.* 








With this as background let us examine the rate-making proposals 
in S. 3778 which reads: 


In a proceeding involving competition with another mode of transportation, 
the Commission, in determining whether a rail rate is lower than a reasonable 
minimum rate, shall consider the facts and circumstances attending the move- 
ment of the traffic by railroad and not by such other mode. 


1The Future Role of the Government in Regulating a Higaly Competitive Transportation 
System ; talk before National Industrial Traffic League, Chicago, I1l., November 14, 1957. 
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Thus a rate change proposed by a railroad would simply have to 
meet the test of whether it might hurt a competing railroad. The 
effect on other modes of transportation would not be within the pur- 
view of the ICC. 

It may sound pretty, but stripped of official language it spells out 
a railroad license for rate war. 

For railroads by virtue of their high percentage of fixed costs al- 
ways need volume. To get it they can always cut rates—if allowed— 
on competitive products while financing these operations out of their 
noncompetitive traffic. In other words, such a policy would allow 
out-of-pocket ratemaking on selected products which would return 
the entire transportation industry to the pre-1920 era of ratemaking. 

The Federal Coordinator of Transportation, 20 years ago, said: 


This out-of-pocket cost theory is, it may be said, an element of great danger 


to the entire transportation industry, particularly as competition becomes gen- 
eral rather than incidental. 


Senator Smaruers. That was 20 years ago, before the 1940 act was 
passed ? 

Mr. Wriss. Yes, sir. But you hear earlier the definition of compen- 
satory as being nothing more or very, very slightly above out-of-pocket 
costs. I said earlier, sir, in answer to one of your questions it depends 
on what you mean by compensatory. 

Senator Smatuers. Right. But the statement was made, neverthe- 
less, prior to the Congress adopting the 1940 Act. 

Mr. Wetss. Yes, sir. 

Out-of-pocket rate making, inevitable if the rate making proposals 
of S. 3778 were accepted, would have this result : 

The railroads because of high fixed costs would be able to carr 
traffic at a fraction of its full cost, while motor and other carriers, wit 
most of their expenses variable, could not operate for long without 
ee their full costs. They would be unable to compete for the 
traffic. 

Every member of this committee knows that the railroads have prac- 
ticed this form of rate war in the past. 

As a matter of fact, the gentleman from the Seatrain demonstrated 
that to you. Given the opportunity, they will wage such rate wars 
again. 

eThink of the position railroad management would be in to start, 
fight and win a rate war with other carriers if they are not only given 
permission to compete on this unfair basis but are actually encouraged 
to so compete and are financed by special legislation which would not 
only relieve them of responsibility in their areas of financial loss— 
by that I refer to passenger traffic—but would actually subsidize the 
cost of such unfair competition by the Government loans made avail- 
able by section 20 (d) of 8. 3778. 

The result would be inevitable. 

And such a rate war would be destructive and disastrous to the 
trucking industry. 

It would harm our members whose livelihood depends on a healthy 
and thriving trucking industry. 

And final , and most important, it would be harmful to the general 


public interest. ' 
Senator Scnorerret. I would like to ask you at this juncture this 
question : You say it would be disastrous to the trucking industry. Do 
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you go one step further and say that it would be disastrous to the 
water carriers ? 

Mr. Weiss. By the same token, sir, but I appear here in a sense 
almost as a special pleader for the trucking industry, which employs 
our members. 

Senator ScHorrre.. Yes. 

Mr. Weiss. I would extend that, sir, to other modes of transporta- 
tion. 

The entire history of both rail and truck transportation indicates 
the necessity to consider the behavior of rivals; that is, other modes. 
It indicates that rate cuts will be met promptly. Only the true regu- 
lation of rates can hold rate cutting in check. And as previously 
shown, no such check is provided in the proposed bill; in fact the 
checks now present would be removed. 

Senator SmatTHers. What checks—never mind, go ahead. 

Mr. Weiss. If there is a rate at which rate cutting will cease with- 
out the intervention of agreement or regulation, the history of the 
motor carrier or railroad industries does not seem to have disclosed it. 

If one places dependence on the “survival of the fittest” policy, he 
runs the risk of a return to the discriminatory and monopolistic con- 
ditions which brought about the original act to regulate commerce. 

Yet by removing the ICC’s present authority to fix rates which 
take into account the entire transportation picture, the proposed bill 
paves the way for destructive competition. It is just as important 
to restrain destructive competition as it is to restrain monopoly. 

The proposal in S. 8778 is only a restatement of the railroads’ 
theory of “dynamic competition” which only 2 years ago they sought 
to achieve substantially the same goal; stripping the ICC of effective 
ratemaking power. 

Dynamic competition eliminates the unsuccessful competitor, and 
monopoly takes its place. Then prices invariably rise when the 
successful competitor has no rival, 

In the 1930’s did the railroads seek to relax controls or regulations 
in order to meet truck competition? On the contrary, they sought 
to extend controls to the truck industry. They had come to like the 
stability which ICC regulation had brought to the rail industry. It 
was the railroads who urged that the motor carriers be allowed to 
enjoy the benefits of Federal regulation to the same extent as the 
rails. Yet now they seek a return to a system which will lead to an 
unstable freight rate structure. 

This commitee ought to ask itself: Has the ICC denied the railroad 
a rate reduction unless it was so low that it would destroy the trans- 
portation system of our Nation ? 

Here are the facts: Interstate Commerce Commissioner Anthony F. 
Arpaia has publicly stated in a talk to a railroad audience that railroads 
file an average of 3,000 rate changes every working day. 

In 1956, out of about a million such rate changes, the ICC, after 
protest by other transporters, adjudged as unlawful only 12 such 
changes. These involved eleven one-thousandths of 1 percent of 
the total railroad revenues for that year. 

In the words of a railroad president, Mr. Perry Shoemaker, presi- 
dent of the Lackawanna Railroad, as quoted in the February issue 
of Fortune: “All the railroads have done for 25 years is bellyache.” 
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Railroad freight rates authorized by the ICC have increased 107.7 
percent since June 30, 1946. Does this forecast lower rates by the 
rails on traffic which is essentially rail borne? Isn’t it logical to 
assume that rate cuts are intended to drive out competition? Will 
not this rate proposal transform freight transportation into a private 
preserve for the railroads ? 

May I call your attention to the 71st annual report of the ICC which 
covers the fiscal year ended June 30, 1957. Table 6 on page 156 has 
statistics on operating revenues, operating expenses and taxes of class 
I line haul railroads, 1946 to 1956. May I just read you the freight 
revenues for the two terminal years as shown by this table. 

In 1946 the freight revenues were, rounding off the figures, $6 bil- 
lion, in 1956 the freight revenues were, rounding off the figures, $9 bil- 
lion, an increase of 50 percent in 10 years for this industry in their 
freight business. And another significant figure for the same period 
of time—— 

Senator Smaruers. What is that date now, from what to what? 

Mr. Wetss. 1946, freight revenues, class I line haul railroads, round- 
ing off the figures, $6 billion in 1946, $9 billion in 1956. An increase, 
sir, of 50 percent. 

The ratio of total operating expenses to total operating revenues for 
these same class I line haul railroads, declined from 83.35 percent 
in 1946 to 76.85 percent in 1957. 

Senator Smaruers. Of course, you don’t mention 

Mr. Wertss. 1956, sir, excuse me. 

Senator Smaruers. You don’t mention the fact that they lost $700 
million in passenger service. 

Mr. Weiss. Excuse me, Mr. Chairman. There is a proposal with 
respect to freight, not with respect to passenger. I said in the intro- 
duction of my statement there are many elements in the Committee’s 
proposal and in this bill which the Teamsters would support, in- 
aaling, I said, specifically, the disencumbrance of the passenger 
deficit. I said that, sir. 

Senator Lauscn. What are the figures, the comparative figures with 
regard to the trucking industry and the barge line industry ¢ 

Mr. Weiss. Excuse me. Mr. Arpaia, does this report include these 
figures ? 

Mr. Arpata. I am not sure what portion of the report you have, 
but I think it does. 

Mr. Weiss. Excuse me, sir. Rather than delay the proceedings, 
may I furnish this to the Chairman of the Committee or to the 
counsel ? 

Senator Lauscue. Yes, 

Senator SmarHers. Very well. 

Mr. Weiss. Thank you, sir. 

Senator Scuorrre.. I would like to ask Mr. Weiss this question, 
where he makes reference at the top of page 8 to what Mr. Arpaia 
has said, and before he discussed what Mr. Perry Shoemaker has said. 

Do not the motor carriers have relatively the same rights to ask 
for increases in their rates? 

Mr. Wess. Or decrease, yes, certainly. 

Senator ScHorpre.. Yes. 

And that has been a fair percentage granted in relation to their 
applications, has it not ? 
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Mr. Weiss. Frankly, sir, I don’t know what the percentage is with 
respect to motor-carrier rates. But if this is the percentage, not to 
be facetious, what is the shooting all about ? 

Senator Scuorrren. I appreciate that. But I was wondering, in 
fairness, the trucking industry does have accordingly the same right? 

Mr. Weiss. Yes, sir. 

Senator ScHorrre.. All right. 

Mr. Weiss. Whether you cake it in terms of the number of instances 
or the revenue which is accounted for in these instances, they are 
infinitesimal, sir. 

Senator Smaruers. I might add this: are you familiar with the 
figures which showed the rate of return on net investment of the rail- 
roads ? 

Mr. Weiss. No, sir. I have enough to do with the trucking in- 
dustry, sir. 

[ Laughter. ] 

Senator Smatuers. Well, despite their increase from $6 billion to 
$9 billion, I presume you are aware of the return on net investment 
having this dropped. ‘WwW hether or not this is bad management, what- 
ever it. is, we are not trying to defend them on that. 

But I think it would be interesting to observe that their rate of 
return on net investment was 3.29 percent in 1956, the year that they 
had a return of some 9 billions of dollars. 

If I remember the figures on the water carriers, they had a net 
return of some 12 percent, and so on. But we can hassle these sta- 
tistics back and forth. 

Mr. Weiss. Let my position be clear, sir. We understand the 
plight of the railroads. 

Senator Smatuers. Right. 

I think your statement. is good, where you say “We don’t think i in 
order to try to help them you should destroy the other ones. 

I think there is something to that, right there. 

But the question is: “Do we destroy ?” 

Mr. Weiss. That is the question. 

The teamsters union cannot subscribe to a theory of saving the 
railroad industry by destroying the trucking industry. The rail- 
roads are important—we grant that—but not that important. 

The real problem is that the railroad managements are as inflexible 
in their operations, in their seeking solutions of their own choice, as 
the very steel in the rails upon which their trains operate. 

We need all forms of transportation, competing with each other 
under fair and equitable ground rules, to produce the lowest rate con- 
sistent with the best service. 

Competition exists in today’s transportation system, but it is com- 
petition under fair and equitable rules for all forms of transport. 
On this very point, the committee may be interested in a staement by 
Thomas L. Preston, General Solicitor, Association of American Rail- 
roads, before the House Committee on Interstate and Foreign Com- 
merce on April 24, 1953—just about 5 years ago. 

Mr. Preston, speaking on_behalf ‘of the railroad industry was 
testifying in opposition to H. R. 3203, the tr ip-leasing bill: 





The basic consideration which leads the railroads to oppose this bill is their 
conviction that its passage would in substantial measure defeat the national 
transportation policy declared by Congress in the Interstate Commerce Act, 
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which is designed to accord to all forms of public transportation, including the 
aaenente, an opportunity to compete for traffic under fair and impartial regula- 

Implicit in this statement, it seems to me, is an acknowledgment by 
the spokesman for the railroads that the present Interstate Commerce 
Act permits the railroads to compete “under fair and impartial 
regulation.” 

Vhy do the rails now claim otherwise ? 

The present regulations maintain a healthy competitive balance, in 
the interest not only of the shipping public, but of the carriers as 
well. Thus, competition is controlled, rather than cutthroat. And 
as a result, freight rates are stable, rather than chaotic. 

Section 5 of 5. 3778, on the other hand, may well lead to cutthroat 
carrier competition and produce uncontrolled rate wars so that freight 
rate stabilization between individual shippers, areas, or territories 
becomes impossible to maintain. 

There is no sound reason for believing that today’s competition 
between different modes of transport, if freed of restraint under 
present rules, would not be destructive of fair and just shipper rate 
relations, as was the case prior to 1887. 

Penalizing other forms of transportation to help the railroads is 
not the way to achieve an economical, efficient, coordinated privately 
operated national transportation system. Inadequately regulated 
competition may be quite as much of a public evil as unregulated 
monopoly. 

There are countless communities in the United States served solely 
by trucks. If truck lines serving the major cities are weakened by 
railroad rate cuts implicit in S. 3778, how are these small com- 
munities, which do not have rail or water carriers, to receive their 
daily necessities? Will enough truck lines survive to furnish trans- 
portation to these communities? Will they be able to provide ade- 
quate services? Isn’t it also likely that both business and consumers 
in these communities will have to pay higher prices? 

Competition in the best interests of a calkoeneded transportation 
system should be based on service, not pre You all know the evil 
effect of price wars, particularly on the little fellow. And in the 
trucking industry and in the water-carrier industry the average person 
is a little fellow; he is a pigmy compared to the railroads. 

I should like to summarize the main points of this statement. These 
conclusions are, in my judgment, based upon sound economic principles 
and are supported both by recognized, independent transportation 
authorities, and by our industrial history. 

If S. 3778 is passed in its entirety : 

(1) Railroads are likely to obtain a monopoly over intercity freight 
transportation. With unlimited financial resources, the rails can af- 
ford to cut rates until they have either driven trucks off the road or 
forced them to sel] to the railroads. Then, without competition, the 
rails can increase their rates to make shippers and consumers pay the 
costs of the transportation war and whatever the traffic will bear in 
the future. 

Senator Smaruers. Do you think the ICC would let them do that? 

Mr. Weiss. If they are barred from considering the impact of rates 
on competing forms of transportation, definitely yes. 
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Senator ScHorrrent. You don’t think Congress would sit here and 
let them get away with that, do you 4 

Mr. Weiss. Sir 

Senator Scuorerre.. If Congress, through its wisdom, should make 
the mistake you are pointing out or that we are likely to make you 
fear, do you really think that we would compound that matter? 

Mr. Weiss. Let me put it this way, if I may, sir: 

One of the safeguards against this eventuality is that a rate must 
not be discriminatory. How do you measure, do you measure it 
within the close confines of the railroad or do you look at the trans- 
portation size? That is the $64 question. How do you test? What is 
your measuring stick ? 

Senator Smaruers. If the factors which you complain about— 
which you say we are putting into this bill or in some respects we 
ar taking out—if in fact it 1s established that the Commission al- 
ready follows those rules, and I presume you approve of what the 
Commission has been doing, then your objection would fall of its 
own weight, would it not ? 

Mr. Weiss. No, sir; because presently the Commission, as I under- 
stand it, is considering impact on competing modes of transportation. 

Senator Smaruers. Let me ask you this: 

How fast did the trucking industry grow from the end of World 
War II to 1950? 

Mr. Weiss. I don’t have the figures available, sir. I know the 
growth has been substantial. 

Senator Smaruers. Is it not a fact that they had their most sub- 
stantial growth during that time ? 

Mr. Weiss. The motor vehicle itself is a relatively new phenomena 
in our industrial history. 

Senator Smatruers. We can show by law from 1945 to 1950 that 
the Commission followed exactly the procedure we are recommend- 
ing here now. During this time the truckers had their greatest inci- 
dence of growth, and if we can establish that to you, then are you 
willing to say that we will let this go in? 

Mr. Weiss. No, sir; because you are speaking of a particular point 
in our history, 1945 to 1950 was the period—it included the war and 
the postwar period—when everything was mushrooming, including 
trucking and parenthetically the railroad industry. You didn’t have 
the strains and stresses which are present at this recession period and 
I am very much afraid that the present plight of the railroads, 
which I hope for the sake of the railroads is a temporary one, may 
lead you into legislative enactments which may have long-reaching 
consequences. That is the point I made earlier. 

Senator Smaruers. Let’s go back before World War II, before 
the 1945 period. If, in the early forties the trucks also had an enor- 
mous growth and if the Commission was in fact following the same 
principle which we have now in this proposal, and still the trucks 
increased their operations immeasurably and apparently made money, 
would you then be willing to say that your argument falls of its 
own weight and that it would not in fact hurt the trucks as you 
claim it does. 

Mr. Wetss. No, sir, because you are, I think, sir, with due respect 

Senator Smaruers. Sure. 
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Mr. Weiss. That you are confusing coexistence with causality. The 
fact that this may have occurred—— 

Senator Smaruers. Very good, very good. [Laughter. ] 

I am not quite sure I ‘know whai it means, but it sounds good. 
[ Laughter. | 

Mr. Weiss. Coincidence with causality. I am afraid you are con- 
fusing coincidence with causality. The very fact that these two things 
may have occurred in the same point of time does not necessarily mean 
that the one caused or was responsible for the other. 

There is a basic principle in logie which you as a lawyer should 
know. 

Senator SmaTHers. What you are recommending is that we adopt 
this foreign affairs approach to this transportation system and let’s 
have coexistence. [Laughter. | 

Mr. Weiss. Amen, sir. 

No, seriously, Senator, you would not argue that because two things 
happened to occur at the same point of time that there was a causal 
relationship. That is I am afraid what you are arguing. 

Senator SmaruHers. I would argue the reverse of it, I would say that 
there is more logic to believe that if under the conditions which you 
complain about, if in fact those conditions did exist already, if the 
evidence shows that the trucking industry had its greatest rate of 
growth, then I would say that you fellows are whistling i in the dark. 

Mr. Weiss. No, sir. 

Senator Smatuers. It may be that that is wrong, but I would say 
that the credible evidence that we have in front of us seems to indicate 
that more than this reaching out and saying, “My God, we are going 
back, it is going to be aw ful, we are all going to drown. 

Mr. Weiss. But aren’t you ignoring the whole host of factors which 
may have been present at the same time, which might have had far 
greater import on the development of the trucking industr y? 

Senator SmarHeRs. I would say the difference between our posi- 
tions is that at least I have some facts, where: as, you are reaching into 
the graveyard of fear, so to speak, and bri inging up these ghosts and 
saying this is liable to happen. It may be that it would. Just as 
Senator Schoeppel says, if it does then we sure have our work to do 
again, because we don't want it tohappen. Anyway, you have made a 
fine witness. 

Mr. Weiss. I hesitate to burden this with facts and figures, but if 
you feel that this is the graveyard of ghosts, and fears, I can supply 
statistical data. But I don’t think that is too relevant. We have 
passed—we have history which caused the railroads to be made subject 
to regulation because of the practices they indulged in, sir. 

Senator Smaruers. At the time that was done in 1880, which you 
heard about, how many airplanes were there flying, or for that matter, 
how many trucks were on the road? How much were we spending 
on highways? 

Oh, yes, the facts were different, at the time that you brought them 
under regulation. That is just what we are saying, that the com- 
petitive situation is not at all alike today as to what it was at the time 
the railroads were a monopoly and we had to do something with them. 

Yes. I think that was absolutely right that we regulated them 
when we did. I amsorry we didn’t regulate them sooner 

Senator Lauscue. Mr. Chairman 
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Senator SMaruers. Yes, sir. 

Senator Lauscue. If we do not include in the bill this ratemaking 
regulation, what course do you recommend that we should follow to 
cope with this plight of the1 ‘ailroads? 

Mr. Weiss. I would say to you, sir, speaking for the teamsters, that 
we would suggest passage of S. 3778 without this particular section. 

Senator Lauscue. That is your passage of this section, with the 
elimination of this section 

Mr. Weiss. Of this bill without that section. 

Senator Lauscue. Of this bill, yes. 

Now, that would mean that we would be doing for all modes of 
transportation the identical things that we are doing for the railroads, 
except granting the railroads through the approval of the Interstate 
Commerce Commission, the right, (@) to discontinue passenger serv- 
ice and (0d) to fix intrastate rates when they have an adverse impact 
upon interstate rates. That is what you would recommend? 

Mr. Weiss. Lam not sure I understand you. If you say that passage 
of this bill would give the railroads permission or authority 

Senator Lauscur. Let me tell you. The passage of the bill as you 
recommend it would provide for all modes of transportation the elim- 
ination of the excise tax, the benefits that would come from restricting 
the right of private carriers, the benefits that would come from narrow- 
ing the definition of agricultural products, the benefits that would 
come from the recommendation that the right of depreciation shall 
be accelerated, and the benefits that would come from the establish- 
ment of a construction reserve fund providing for deferred taxation. 
All of those benefits would inure to the water carriers and the truck 
carriers, and railroads benefit only would be—rather 3 2 that I 
enumerated and the loan fund. Is that what you recommend? 

Mr. Weiss. That is what I recommend. But I would like to make 
this clarification—— 

Senator Lauscue. Now then how would that become a permanent 
cure for the problem? 

Mr. Wess. Sir, I am no transportation expert and it would be 
presumptuous on my part to suggest to this committee, which has 
studied this problem long and seriously, as to what the permanent 
cure is to the railroad problem. I don’t have the answer. 

Senator LauscHe. vm right. 

Now then, may I ask you this question: Do you believe in the 
principle that was enunciated in connection with the passage of the 
1935 act dealing with truckers—and I think the 1940 act which dealt 
with all modes, which provided that it is the intent of Congress that 
for each mode of transportation there shall be preserved the benefits 
of the inherent advantages that they had in their mode of transporta- 
tion? Do you believe in that prine iple? 

Mr. Weiss. Yes, sir. 

Senator Lauscue. Do you believe that that principle, if carried into 
effect, inures to the benefit of the public? 

Mr. Weiss. I do, sir. 

Senator Lauscur. You are taking the position that the primary 
objective of the Congress should be the preservation of the four 
modes of transportation, even though it means the elimination of the 
right to enjoy the benefits that come from the advantages inherent in 
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the mode of transportation in which the carrier is engaged? Which 
of the two do you think we should consider primarily ? 

Mr. Wetss. Implicit in your last question, Senator, is an assump- 
tion which unfortunately, because of my incomplete knowledge of 
this business, I can’t say yes or nay, but I would like to question, 
namely, implicit in your question is the fact that recognition of the 
essential and inherent advantages of a particular mode necessarily 
require higher rates. 

And this I am not as yet prepared to buy. And I am not sure—— 

Senator Lauscue. In the declaration of principle in the 1935 act 
and in the 1940 act, it was provided that each mode of transportation 
shall be permitted to charge a rate, even though low, providing it is 
compensatory and is related to the inherent advantages that that 
mode of transportation has, is that correct ? 

Mr. Wetss. So far as I know; yes. 

Senator Lauscue. Well do you believe in that principle? 

Mr. Weiss. Yes, sir; but I do not follow the corollary which I 
think is implicit. 

Senator favs, Allright. 

You are now arguing that our purpose should be the preservation 
of the four modes of transportation, and in the ratemaking laws, we 
should prohibit one mode of transportation from enjoying the full 
benefits of its inherent advantages? 

Mr. Weiss. No, sir. If I have given that impression, then I 
haven’t done the job I set out to do, sir. But again, there—you see, 
there is that assumption which has to be followed, I think this is 
basic, sir, because I am not willing to accept as yet, unless shown on 
the contrary, that recognition of the inherent advantage will neces- 
sarily mean the lowest possible rate, nor will it mean with respect to 
other modes of transportation, a higher rate than would otherwise be 
possible. 

Senator Lauscne. You do know that it was the truckers that 
argued: We do not want to be put within the jurisdiction of the In- 
terstate Commerce Commission if we are not to enjoy the full advan- 
tages that we have in our inherent mode of transportation. 

Mr. Weiss. I don’t know what prompted the position of the truck- 
ing industry at that time, sir. 

Renkter AuscHE. The trucks were afraid that the Interstate Com- 
merce Commission being friendly to the railroads, would say to the 
truckers: We will not allow you to reduce your rates because if you do, 
it may have a destructive impact upon the railroads. 

Mr. Wess. Senator Lausche, are you aware of the fact that the im- 

etus for regulation of the trucking industry came not from the truck- 
—— , but from the railroads? 
enator Lauscue. Well 

Mr. Barton. That is not entirely true. 

Senator Lauscue. Yes. 

Mr. Barton. No, the truckers wanted regulation. 

Mr. Weiss. They were ably supported by the railroad industry, sir. 

Senator Smaruers. All right, sir. Dr. Weiss, we thank you, sir. 
You have been very helpful. 

Senator Scnorrrer. I would like to ask Dr. Weiss this question. 

Mr. Weiss. It is Mr. Weiss. 
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Senator Scuorrret. It is a hypothetical question, of course. If this 
committee, in its wisdom and judgment, after hearing all of these 
matters, would follow your theory and eliminate this section—and that 
is what you are advocating—this committee has set up in this initial 
approach a study group with a deadline as to when they should make 
a report, Would you have any objection that that committee go into 
this phase of this thing ? 

Mr. Weiss. Good Lord, no. The facts never hurt, sir. I am a re- 
searcher and I would be betraying my basic principles if I denied that. 

Senator ScuoErret. I wanted to know that for the record. 

Mr. Wess. And I tried to adduce some facts, Mr. Chairman. 

Senator Smaruers. You have been very helpful to us, Doctor. Are 
you through ? 

Senator Lauscue. May I put just one more question? I would like 
to have you analyze this: Aren’t you also arguing that the railroads 
should suffer the inherent disadvantages of their large overhead, which 
is 20 to 30 percent, but should not be permitted to enjoy some of the 
benefits that might come from that large overhead ? 

Mr. Weiss. No, sir. And the Commission has recognized that. If 
you will just notice, take another look at the figures which I read to 
you. In how many instances has that inherent advantage of the rail- 
roads been denied them and what moneys have been involved? It is 
such an infinitesimal fraction you can’t even put it in decimal points. 

Senator Smatuers. I thought you said you favored the inherent 
advantages? 

Mr. Weiss. Yes. 

Senator Smaruers. Yet you say the Commission has denied them 
inherent advantages ? 

Mr. Weiss. The Commission has denied them the opportunity to 
reduce rates in such a small instance that the fraction is infinitesimal, 
sir. And this fact, it seems to me, indicates recognition by the ICC 
of their inherent advantages which permits them to quote lower rates. 

Senator Smaruers. All right, sir. Thank you very much, Mr. 
Weiss—Dr. Weiss—you have been very helpful to us. 

Senator Purrett. Have you completed your testimony? You had 
some more, did you? Mr. Chairman, I think Mr. Weiss hadn’t com- 
pleted his testimony. 

Senator Smaruers. Certainly, go right ahead. Excuse me, I 
thought had finished. 

Mr. Wetss. Point No. 2, the development of strong, stable modes 
of transportation under independent ownership, with its impetus for 
progress, will be jeopardized. 

3. By establishing price as the sole factor in ratesetting, rather than 
traditional “value of service” principles, the existing equitable and 
stable rate structure will be discarded and chaos will probably result. 
Marketing practices, as they presently exist, will be disrupted, since 
producers will no longer be assured that competitors would be re- 
quired to bear a comparable transportation cost. 

4, Since the ICC will lose virtually all its authority to protect 
both carrier and shipper against unfair rates, smaller shippers and 
smaller communities will again face the disastrous effects of volume 
and long-haul discriminations. 
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Rate wars are bad for the industry, for competing industries, and 
for the workers. Workers in the trucking industry—the rails’ leading 
competition in freight movement—would suffer particularly. During 
rate wars, wages tend to lower as cutthroat competition reduces the 
motor carriers’ ability to pay. As an independent trucking industry 
was destroyed, job opportunities would lessen and unemployment 
would result. 

The International Brotherhood of Teamsters is interested in the 
continued health and prosperity of the trucking industry which pro- 
vides employment to its members. 

Our union is interested in preserving growing job opportunities for 
its members. 

Our union is interested in securing the highest possible benefits for 
its members. 

Our union is interested in an independent (i. e., nonrailroad con- 
trolled) motor carrier industry whi i: will retain sufficient competi- 
tive vitality to make continued progress and thereby permit the union 
to negotiate freely for wage increases and other benefits. 

We cannot hope to achieve our goals unless the trucking industry 
is permitted to operate under a set of rules which are fair and equitable 
and which are not slanted in favor of the rails. 

Our concern for the industry which employs our members is deep 
and abiding. We, therefore, respectfully urge this committee to weigh 
carefully the implications of S. 3778, which we have outlined in our 
statement. We trust that the facts we have cited and the conclusions 
we have reached will receive serious study and consideration during 
the committee’s deliberations. 

On behalf of the International Brotherhood of Teamsters, I wish 
to thank the committee for the opportunity to present our position 
on this important issue of transportation policy. 

And, Mr. Chairman, if I have gotten a little ardent, will you please 
forgive me? 

Senator Smaruers. We not only forgive you, we welcome it. We 
get a little ardent ourselves. That is to be expected. 

Mr. Weiss. Thank you, sir. 

Senator Smatuers. Thank you, Dr. Weiss. At this point in the 
transcript we will insert some correspondence and statements received 
by the committee relative to these hearings. 

(The matter referred to is as follows :) 

San Francisco, Cauir., May 15, 1958. 


Hon. THomas G. KUCHEL, 
United States Senate Office Building, Washington, D. C.: 


On behalf of Oliver J. Olson & Co., I desire to record with you my strenuous 
objection to section 5 of Senate bill 3778. Which would permit the railroads 
to fix rates for transportation of property without regard to the competitive 
effect of such rates upon water carriers or other modes of transportation. 
Our company provides common carrier service by water for the transportation 
of lumber and lumber products between Washington, Oregon, and California 
ports. We believe that the adoption of this provision would encourage the 
railroads to engage in unfair and destructive competitive practices to the 
detriment of our company and Pacific coastwise water carriers in general. 
As you doubtless know the Pacific coastwise trade is already in a precarious 
condition, with present day tonnage only a small fraction of that operated prior 
to World War II. The proposed section 5 would in effect repeal the National 
Transportation Policy enacted in 1940 requiring the Interstate Commerce Act 
to be administered “to recognize and preserve the inherent advantages of 
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each code of transportation.” Obviously that act cannot be so administered 
if the railroads are to be permitted to fix rates below cost for the purpose of 
destroying competition by another mode of transportation. Any law which 
would remove such protection against destructive railroad rate competition 
as may be afforded by this transportation policy would not be in the public 
interest generally nor in the interest of the Pacific Coast States in particular. 
However, if section 5 of this bill is to be approved, the Interstate Commerce 
Act should further be amended to exclude Pacific coastwise water carriers 
from ICC regulation. 
E. WHITNEY OLSON, 
President, Oliver J. Olson & Co. 


STATEMENT OF ANGUS MCDONALD, COORDINATOR, DIVISION OF LEGISLATIVE SERV- 
IcES, NATIONAL FARMERS UNION, IN OPPOSITION TO SECTION 5 or 8. 3778 WHICH 
WouULD INTERFERE WITH THE POWER OF THE INTERSTATE COMMERCE COMMISSION 
UNDER EXISTING LAW TO PRESCRIBE JUST AND REASONABLE RATES 


Mr. Chairman and members of the committee, before commenting specifically 
on section 5 of 8. 3778 to which we wish to address our remarks, we will make a 
general statement in regard to the position of the National Farmers Union per- 
taining to transportation regulation. We believe history has proved that regula- 
tion by a Federal agency is not only necessary to protect the public interest but 
is absolutely essential to protect the national transportation system from the 
ravages of cutthroat competition. It is also necessary to protect shippers, 
farmers, and others from abuses which existed before they were made illegal 
by the Interstate Commerce Act. 

During the last half of the 19th century the farmers of the Nation suffered 
immeasurably from the pernicious practices of the railroads. These abuses took 
the form of discriminatory rates, of rebates to large shippers not enjoyed by 
smaller ones, and other various practices which brought about a scandalous 
situation finally resulting in the passage of the Interstate Commerce Act. 

The earlier laws were found insufficient to control properly the growing and 
changing transportation system. As a result the ICC Act was revised from 
time to time. Taken into account were various changes in the railroad segment 
of the transportation system and the advent of motor transportation. With the 
growth of all the segments of the transportation system, including railway, water, 
truck and air, it was found necessary, in order to prescribe just and reasonable 
rates, to give consideration to certain factors. These factors have come to be 
known as the “three shall nots.” They include the effect of rates on the move- 
ment of the traffic by the carrier by which the rates are prescribed; considera- 
tion of the need of adequate railway transportation at the lowest possible cost 
consistent with the good business principles and the need of revenues sufficient 
to enable the carrier to provide sufficient service under economical management. 

Another factor given consideration has been the need for a strong national 
transportation system consisting of all modes of transportation. While the rail- 
roads may be considered the strongest segment of transportation, and perhaps 
the most necessary, this does not lessen the importance of our great system of 
water transportation, motor transportation, and air transportation. All are im- 
portant and necessary to our economy to the welfare of farmers, consumers and 
shippers and to the national defense. In the past when these standards were 
not given consideration, the result was cutthroat competition and the elimination 
of vital water transportation. It should be emphasized that cutthroat competi- 
tion temporarily benefiting shippers and consumers, in the long run is adverse 
to their interest. When competition is eliminated by cutthroat methods, the dom- 
inant carrier, secure in his monopolistic position, raises rates arbitrarily and 
unduly to the detriment of all of those who use the transportation system or are 
affected by it. 

We are cognizant of the precarious financial condition of the railroads at the 
present time. Their plight has been well publicized at public hearings and in 
newspapers and in various other publications. The perennial passenger deficit of 
the railroads have been known to this committee, to Farmers Union and we 
assume to most literate persons in the Nation for many years. It is also well 
known that the farmers of the Nation indirectly pay their way insofar as 
transportation costs of commodities they buy and sell are concerned. 

Farmers pay transportation costs on every bushel of wheat and on every other 
commodity which they sell. The price of wheat at Chicago or other terminal 











60 RATEMAKING RULE—ICC ACT 


points includes the transportation cost of the wheat from the point of production 
to Chicago or other terminal points, The farmer receives tlie Chicago price less 
the transportation cost. The farmer also pays the transportation costs on other 
commodities and supplies that he buys. Freight charges are automatically 
added to the f. 0. b. price of every ton of fertilizer and every farm implement 
which he buys. 

The farmer during the last 12 years, beset by many economic ills including ris- 
ing costs and monopolistic prices of things he buys and low prices of things he 
sells, has been faced with spiraling transportation costs. The Interstate Com- 
merce Commission, supposed to be an agency to regulate the transportation sys- 
tem in the public interest and in the interest of farmers, has been very solicitous 
of and responsive to the pleas of the railroads. Although freight traffic was 
paying its way, the ICC response to the growing passenger deficit was to re- 
peatedly raise rates on farm commodities—12 across-the-board freight rate in- 
creases have been granted during the last 12 years. During this period farm 
income steadily declined except for the brief period of the Korean war. 

We fail to see what purpose is to be served by treating unfairly other modes 
of transportation because the railroads are in economic straits. The passenger 
deficit, we presume, is here to stay, even if water and truck transportation is 
eliminated all together. This committee has given us a clue which perhaps will 
help solve the mystery of the plight of the railroads. We quote from the com- 
mittee’s report: 

“A fourth reason (for the decline of the railroads) is the attitude of some 
railroad managements. There has been a failure to recognize changing condi- 
tions, times, and tastes. A failure to compete aggressively for business by use 
of modernized equipment, by adjustments in plant and financial structures, as 
well as failure to adjust rates to compete effectively for traffic. 

“The railroad industry has not, in the subcommittee’s opinion, been suf- 
ficiently interested in self-help in such matters as consolidations and mergers 
of railroads; joint use of facilities in order to eliminate waste, such as multiple 
terminal and yards that require expensive interchange operations; reduction of 
duplications in freight and passenger services by pooling and joint operations ; 
abandonment or consolidation of nonpaying branch and secondary lines; abolish- 
ing of unnecessarily circuitous routes for freight movements; improved han- 
dling of less-than-carload traffic; coordination of transportation services and 
facilities by establishment of through routes and joint rates, with other forms 
of modernization of the freight-rate structure, including revision of below-cost 
freight rates to levels that cover cost and yield some margin of profit as well 
as adjustment of rates excessively above cost to attract traffic and yield more 
revenue. * * * 

“The subcommittee realizes that the railroads’ financial condition results in 
a large measure, from the general passenger deficit of about $700 million in 
1956, and similar amounts in recent years.” 

For the above reasons, the National Farmers Union is emphatically opposed 
to section 5 of S. 3778 which would strike down section 15a of part I of the ICC 
Act, titled “The Rule of Rate Making.” We believe that the enactment of sec- 
tion 5 would not only adversely affect other modes of transportation but is con- 
trary to the interest of farmers, consumers and shippers in general and even 
contrary to the interest of the railroads themselves. We recommend not a 
weakening of the regulation but a strengthening of it with due consideration 
given to the economic well-being of the railroads and other modes of trans- 
portation. 

In the event that the railroads are unable to solve their problems with the 
help of the Commission, we suggest that this committee seriously consider the 
possibility of initiating an investigation to obtain all of the facts in regard 
to the dilemma of the railway systems. In order that the committee may make 
recommendations to the Congress which would in some way get the railroads 
out of the morass in which they find themselves, every possible economic solu- 
tion should be considered, including that of Government ownership. We do not 
think the shibboleth of so-called free enterprise should prevent the Congress 
from taking the proper steps. Other nations have found it necessary, in order 
to have a strong transportation system, to assume managerial functions in order 
that the interest of all economic segments of the Nation may be protected and 
the national defense assured. It may well be that this Nation should seriously 
consider taking such a step. At any rate the railroads should be put on notice 
that they must put into effect economies and eliminate glaring inefficiencies and 
duplications of services as speedily as possible. 








RATEMAKING RULE—ICC ACT 61 


STATEMENT OF Harry M. MACK, PRESIDENT, OHIO VALLEY IMPROVEMENT 
ASSOCIATION, INC., IN OPPOSITION TO PRINCIPLES OF Section 5 or 8. 3778 


My name is Harry M. Mack. I am president of the Ohio Valley Improvement 
Association, Inc., a nonprofit corporation of the State of Ohio, with its principal 
office in Cincinnati, Ohio. This association, organized in 1895, is dedicated to 
the development and more effective use of water resources in the Ohio River 
Basin, including particularly improvement of navigation facilities, domestic and 
industrial water supply, and flood control. Its membership includes industries 
such as coal, oil, steel, aluminum, chemicals and power, as well as chambers of 
commerce, shippers, banks, river operators, merchants, citizens, and civic groups 
who support its work and program. 

This association is grateful for this opportunity to present for your consid- 
eration its views in opposition to the principles embodied in section 5 of the 
Smathers bill, 8S. 3778. This section, if adopted, would amend section 15 (a) of 
the Interstate Commerce Act by adding a new paragraph as follows: 

“(3) In a proceeding involving competition with another mode of transporta- 
tion, the Commission, in determining whether a rail rate is lower than a reason- 
able minimum rate, shall consider the facts and circumstances attending the 
movement of the traffic by railroads and not by such other mode.” 

We believe that this provision would be severely damaging to existing indus- 
try and to further industrial development in the Ohio Valley, a community of 
over 19 million persons extending over 650 miles through 7 States, and that it 
would be injurious to the railroads themselves. 

The membership of this association has formalized its firm opposition to any 
change in existing law which would have the effect of depriving the public of 
the inherent advantages of low-cost water transportation and which would, there- 
fore, in the long run, result in stifling economic growth and industrial develop- 
ment through increased freight costs. 

This opposition is expressed in the following paragraph from the preamble to 
resolutions adopted by the membership of this association at its annual meeting 
held October 4, 1957 : 

“The availability of low-cost water transportation is a result not only of 
improved waterways and technical improvements in water carrier operations, but 
also of a Federal regulatory policy which recognizes the inherent advantages 
of each mode of transportation and requires that such advantages be protected 
against destructive competitive practices. Any radical change in Federal regula- 
tory policy tending to shift the balance of competitive forces against the water 
carriers would deprive the public of the benefits of low-cost water transportation 
and would in the long run result in increased freight costs. The orderly de- 
velopment and economic progress of the Ohio Valley and the Nation will be best 
served by continuation of the tested and proven principles of transportation policy 
embodied in existing law.” 

It is our firm conviction that sound development of the Ohio River and its 
tributaries to provide low-cost water transportation, abundant water for human, 
agricutlural, and industrial use, and protection against the ravages of floods, is 
a major factor in the overall growth and prosperity of the regional and national 
economy. Past experience affords eloquent confirmation. 

Despite inadequacies in the existing navigation and flood control facilities, 
the valley has witnessed a phenomenal economic growth in the post-war period. 
Indeed, our most recent survey shows that investments, made or announced, 
for construction of new and expanded plant facilities in the counties bordering 
the Ohio River and its navigable tributaries, have totaled more than $13 
billion since January 1, 1950. The availability of low-cost water transporta- 
tion and adequate water supply furnished by the river system is the foundation 
of this entire structure of growth. The program of navigation, flood control, and 
water storage improvements for the Ohio Valley, for which Congress has already 
appropriated large sums, is designed to remedy the inadequacies of the present 
facilities in order to permit further growth commensurate with the natural eco- 
nomic potential of the valley. 

The railroads themselves have been among the principal beneficiaries of this 
river stimulated development. 

The extensive industries recently established along the Ohio River and its 
tributaries bring in bulk materials and fuels by water and both receive and 
ship major volumes of high value products by rail. Industrial development 
has thus generated highly lucrative railway traffic. In a study of Ohio Valley 
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railroads submitted to the Surface Transportation and Communications Sub- 
committee of the Senate Interstate and Foreign Commerce Committee on 
March 26, Prof. Marvin J. Barloon, of Western Reserve University, con- 
elusively documented the operating prosperity of Ohio Valley railroads. Since 
the end of World War II, their experience has been markedly superior to 
the national average of class I railroads, with respect to volume of freight, 
freight revenue, and operating profits. Railway carloadings in the Ohio Valley 
have likewise increased more than the national average, especially in more 
recent years. 

Indeed, Ohio River barge traffic contributes to railroad prosperity outside 
the valley. A growing portion of Ohio River traffic moves in and out of the 
Mississippi River, carrying massive tonnages to and from points as far away 
as Minneapolis and New Orleans. Professor Barloon’s testimony demonstrated 
that the railroads of the Mississippi Valley likewise have been enjoying a 
markedly higher volume of freight, freight revenue and operating profit than 
the national average and that this is particularly true of 2 out of 3 of the 
lines most exclusively waterway competitive. 

Since the end of World War II, the volume of freight carried by barge on 
the Ohio and Mississippi Rivers has more than tripled. If waterway compe- 
tition were damaging to the railroads, one would consequently have expected 
the river valley railroads to be among the chief sufferers. In extensively docu- 
mented detail, however, Professor Barloon’s testimony demonstrated them to 
have been among the chief beneficiaries. Your attention is respectfully invited 
to his testimony as it appears in the records of the Smathers committee 
hearings. 

Enactment into law of the principles embodied in section 5 of S. 3778 would 
invite a short-sighted rate-cutting attack by these railroads on their smaller 
waterway competitors. Because of high fixed costs, railroad management is 
subject to the irresistible temptation to cut competitive rates below cost, and 
because of their huge backlog of nonwater-competitive traffic, both inside and 
outside the river valleys, the railroads can replenish their competitive losses 
indefinitely. Railroads are vastly bigger business firms than the more special- 
ized water carriers, and by selective rate cutting, they can destroy the water 
carriers one by one. Having cleared the field of significant waterway com- 
petition, the railroads would then be free to restore rates to higher levels, the 
historically invariable sequel to transportation rate wars. If any doubt persists 
as to the realism of this prospect, reference to the competitive extermination 
of waterway transportation prior to the adoption of the Act to regulate Com- 
merce of 1887, should dispel the uncertainty. Indeed, the terms of the Smathers 
bill impose an even greater threat. In the setting of the financial assistance to 
the railroads provided in the Smathers bill, the rate wars permitted by section 
5 would in effect be underwritten by the Federal Government. 

May this association respectfully point out that the objective of the Smathers 
bill is to relieve the railroads from operating and financial distress. In its 
destructive impact on industrial development in the Ohio Valley, section 5 
would have the opposite effect. Only in the short run and in a superficial sense, 
would it provide any assistance to the valley railroads. Its enduring effects, on 
the other hand, would be the stifling of further industrial growth, based on 
river-borne commerce, to the long run hardship of the valley railroads themselves. 

To permit the railroads to embark on this destructive course of conduct would 
deprive the Nation of the inherent advantages of low-cost water transportation 
and of a major national defense asset—the modern barge fleet. It would, 
moreover, directly conflict with the established policy of Congress, reflected 
in the Hoch-Smith resolution and the national transportation policy to encour- 
age all modes of transport and to preserve the inherent advantages of each. 
Reestablishment of the railroad monopoly would inevitably increase transport 
costs and thus discourage industrial development based upon water transport; 
it would moreover penalize the farmers with lower realization for grain, and 
it would result in the raising of prices to consumers of electric power and 
countless commodities essential to daily life. 

Finally, adoption of this provision would impair the entire national invest- 
ment in improved navigation facilities on the inland waterways and nullify the 
hopes of many millions of people in the great river valleys for a better life based 
upon the improvement and fuller utilization of the Nation’s waterways as arteries 
of commerce. 

Under such a short-sighted policy, the railroads themselves would be among 
the principal sufferers. For in the river valleys where bulk commodities and 
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fuel move by water at low rates to industrial plants, the railroads have reaped 
a rich harvest in higher value freight on finished goods. 

This association is keenly aware of the importance of the railroads to the 
national economy. It favors such sound and constructive measures as may be 
required to relieve their financial difficulties. But it is also convinced that all 
means of transport must be fostered and preserved and that no one mode should 
be permitted to destroy the others. 

We respectfully submit the principles of section 5 of the Smathers bill are 
contrary to the national interest and should not be enacted into law. 


LUCKENBACH STEAMSHIP Co., INC., 
New York, N. Y., May 21, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D.C. 


DrAaR SENATOR: This will confirm my verbal request in Washington yesterday 
to your staff that my telegram of May 14 to you, per copy attached, be included 
in the record of hearings on 8. 3778. 

Very truly yours, 
J. SINCLAIR, 
President and General Manager. 


New York, May 14, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, 
United States, Senate, Washington, D.C.: 


Understood from Senator Smathers’ talk before Traffic Club luncheon, New 
York, yesterday that S. 3778, which received yesterday, would be considered 
by whole committee today, This contrary impression I received from phone 
conservation your office last week that ample time after submission of sub- 
committee views would be available for competitive industry comment although 
further hearing unlikely. 

Senator Smathers stressed importance of rate section and indicated is so 
treated in bill as to preserve prohibition in national transportation policy against 
unfair and destructive competition. This is not clear and may be otherwise 
interpreted; at least we have reason to feel that the purpose of the railroad 
recommendation was to destroy the national transportation policy in this respect 
by amendment to section 15-A. The Interstate Commerce Commission recently 
condemned such relaxation of rate control under 15—A on the basis it would 
permit unfair and destructive competition. 

Reasonable minimum rate as proposed in section 5 of the bill may also be con- 
strued on added traffic theory instead of on fully distributed cost and profit and 
accentuate the old railroad game of cutthroat competition against intercoastal 
and coastwise water carriers while making up such deficits by upward adjust- 
ment of noncompetitive rates. All carriers should, in public interest, remain 
restrained constantly by the provisions of the national transportation policy 
against unfair and destructive competition. 

The intercoastal and coastwise lines disappeared through requisition for last 
world war service and partial restoration has been achieved against great odds. 
Even this partial restoration has been losing ground recently and the records 
will show that there is no financial aid needed by the railroads that is not needed 
as much or more so by its competitors in coastwise and intercoastal trade. 

For our company we must insist, in equity, that any financial assistance made 
available to our rail competitors should likewise be available to us. 


LUCKENBACH STEAMSHIP Co., IN¢., 
J. SInciarr, President. 


UNITED STATES SENATE, 
COMMITTEE ON AGRICULTURE AND FORESTRY, 
May 15, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D.C. 


Dear SENATOR: I am attaching telegrams I have received from Mr. A. P. 
Stoddard, president, Central Labor Council of New Orleans, AFL-CIO, 4818 
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Deanne Street, New Orleans, La., and Mr. Lindsey J. Williams, port agent, 
International Union, AFL-CIO, 523 Bienville Street, New Orleans, La., express- 
ing opposition on the part of their organizations to section 5 of S. 3778, dealing 
with changing the rule of ratemaking in the Interstate Commerce Act. I under- 
stand your committee is to hold hearings on this legislation on May 20 and 21, 
and I would appreciate it if you would incorporate the views expressed in the 
attached telegram in the hearings. 

I would also appreciate it if you would place Mr. Stoddard and Mr. Williams 
on your mailing list to receive printed copies of the hearings on S. 3778. 

With kindest personal regards and best wishes, I am 


Sincerely yours, 
ALLEN J. ELLENDER, 


United States Senator. 


May 20, 1958. 
Hon, ALLEN J. ELLENDER, 
United States Senate, 
Washington, D.C. 

Dear Senator: Thank you for your letter dated May 15 with which you en- 
closed telegrams from A. P. Stoddard, president, Central Labor Council of New 
Orleans, and Lindsey J. Williams, port agent, International Union, AFL-CIO, 
concerning S. 3778. 

I will be glad to have these telegrams made a part of the printed hearings on 
this bill and in accordance with your request I am placing both names on the 
mailing list to receive copies of the hearings when they are printed. 

With best wishes, I am 


Sincerely yours, 
WARREN G. MAGNUSON, Chairman. 


New Or.eAns, LA., May 13, 1958. 


Hon. ALLEN J. ELLENDER, 
Washington, D. C.: 

Section 5 of bill S. 3778, by Senator Smathers, contains provision highly dan- 
gerous to competitive position of coastwise and intercoastal shipping. This 
provision would deprive Interstate Commerce Commission of power to consider 
ship freight rates in fixing rail rates. This would enable railroads to engage in 
rate cutting which would be ruinous to maritime competition, with resulting 
loss of employment to thousands of merchant seamen, and would be a severe 
blow to the economy of the port of New Orleans. Membership of the Seafarers 
International Union of North America in Louisiana respectfully urges you to 
vigorously support efforts to strike section 5 from S. 3778 and to call upon the 
appropriate Senate committees to give the maritime industries at least an oppor- 
tunity to be heard on this legislation of such vital importance to the port of 
New Orleans and maritime labor and management in Louisiana. 

Linpsey J. WILLIAMS, 
Port Agent, International Union, AFL-CIO. 


New OrLEANS, La., May 13, 1958. 
Hon. ALLen J. ELLENDER, 
United States Senator, Senate Office Building, Washington, D. C.: 
Delegates to Central Labor Council of New Orleans and vicinity, AFL-CIO, 
representing more than 100 affiliated trade unions, have instructed me to inform 
you of our grave concern over the effect of section 5 of bill 8. 3778, by Senator 
Smathers, on maritime workers in particular and economy of port of New Orleans 
in general. This provision in S. 3778 would deprive Interstate Commerce Com- 
mission of authority to consider ship freight rates in fixing rail rates, which 
would enable railroads to cut rates to levels which would have effect of killing 
off maritime competition. Placing coastwise intercoastal shipping at such a 
ruinous competitive disadvantage would result in widespread unemployment of 
maritime workers and would greatly depress the present expanding economy of 
the port of New Orleans. We honestly urge you to oppose section 5 of bill 
S. 3778 and give your support to efforts to strike it from the bill. 
A. P. Sropparp, 
President, Central Labor Council of New Orleans and Vicinity, AFL-CIU. 


5 
: 
‘ 
t 








RATEMAKING RULE—ICC ACT 65 


STATEMENT OF Harry BP. O’REILLY ON BEHALF OF MARITIME TRADES DEPARTMENT, 
AFL-CIO 


My name is Harry E. O’Reilly. I am executive secretary-treasurer of the 
Maritime Trades Department, AFL-CIO, 815 Sixteenth Street, NW., Washing- 
ton, D.C. A list of the affiliates of the department is attached to this statement. 
The affiliates to the department have a membership in excess of 200,000. Among 
the affiliates are the Seafarers’ International Union of North America, represent- 
ing unlicensed seamen; the International Organization of Masters, Mates and 
Pilots, representing licensed deck officers; and the Marine Engineers’ Beneficial 
Association, representing licensed engine department officers. 

After World War I, after World War II, and after the Korean War the Amer- 
ican merchant marine was allowed to decline disastrously. The merchant 
marine has been called the fourth arm of our defense. Our military authorities 
tell us that a merchant marine adequate to our national defense would be one 
which carried at least 50 percent of the foreign commerce of the United States. 
In 1947, the American merchant marine carried 50 percent of our exports, and 
more than 50 percent of our imports. In 1954, the American merchant marine 
earried less than 25 percent of our exports and less than a third of our imports. 
The shrinkage of the American merchant marine is continuous and increasing 
from year to year. From March 1, 1957, to March 1, 1958, the number of un- 
licensed seamen employed on American ships fell from 56,000 to 47,000, or more 
than 16 percent. From 1947 to 1957, the number of employed seamen fell by 50 
percent. The existing merchant marine is therefore inadequate for our national 
defense and for our economy. 

These facts prove the decay of the American merchant marine, which is in- 
comprehensive when it is remembered that Congress has repeatedly declared 
that it is the policy of the United States to maintain a merchant marine which is 
adequate for our economic and military needs. 

We have followed with great interest the studies which have been made by 
committees of the Congress, and notably the Surface Transportation Subcom- 
mittee of this committee, of the present plight of the railroads. We fully rec- 
ognize the importance of the railroad system to all phases of our economy, in- 
cluding maritime. The maritime unions believe in and vigorously support aid 
to the railroads. But we do not believe that the prosperity of the railroads 
should be promoted at the expense of other forms of transportation which are 
economically indispensable to the welfare of this country. We do not believe that 
it will be, or ought to be, the policy of Congress to cripple further other forms of 
transportation, in the vain hope that by destroying other essential segments of 
our transportation system we can help the railroads. We believe that Congress, 
in adopting the national transportation policy embodied in the Act of September 
18, 1940, correctly set forth the conditions upon which a powerful and efficient 
transportation system can be developed. In that policy, Congress declared that: 

“It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation sub- 
ject to the provisions of this act, so administered as to recognize and preserve 
the inherent advantages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and maintenance 
of reasonable charges for transportation services, without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive competitive 
practices ; to cooperate with the several States and the duly authorized officials 
thereof; and to encourage fair wages and equitable working conditions; all to 
the end of developing, coordinating, and preserving a national transportation 
system by water, highway, and rail, as well as other means, adequate to meet 
the needs of the commerce of the United States, of the Postal Service, and of 
the national defense. All of the provisions of this act shall be administered 
and enforced with a view to carrying out the above declaration of policy.” ? 

We think it will be a tragic blunder if this transportation policy is abandoned. 

Generally speaking, we support the provisions of the Smathers bill, S. 3778, 
which is designed to provide important assistance to our railroads. We believe 
that the author and the sponsors of that bill have conceived it as an instrument 
for effectuating the national transportation policy of Congress. We believe 
that, in the main, the Smathers bill will accomplish that desirable result. 


2 United States Code Annotated, title 49, Transportation, secs. 1 to 15, p. 49. 
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However, we believe that section 5 of the Smathers bill, which would amend 
section 15a of the Interstate Commerce Act, is, unintentionally and inadver- 
tently, dangerous to our national transportation system, and that its enactment 
would not only sabotage our national transportation policy, but seal the doom 
of coastwise shipping. 

As we understand section 5 of the Smathers bill, it would deprive the Inter- 
state Commerce Commission of the power to take into account other forms of 
competitive transportation in determining the reasonableness of railroad rates. 

We believe that enactment of that section would enable the railroads to com- 
plete their destruction of coastwise and intercoastal shipping. We say com- 
plete, because in the last 20 years the railroads and other forms of land trans- 
portation have reduced coastwise carriage of freight from 5.6 million tons to 
less than 1.2 million tons, or almost 80 percent. Even under existing laws, the 
railroads are filing rate cuts between ports which, if the Interstate Commerce 
Commission approves them, will drive coastwise operators out of business. 
Indeed, at the present time there are only two coastwise operators on the 
Atlantic and Gulf coasts, and they are suffering desperately from rate cuts at 
the very time when, in other areas, the railroads are insisting on and receiving 
permission to increase their rates drastically. It is clear from past history, 
from proceedings now pending before the Interstate Commerce Commission, 
and from the testimony of the experts, that coastwise shipping could not endure 
the unregulated and unrestrained competitive tactics which the railroads could 
exploit if section 5 of the Smathers bill became law. 

The two shipping companies now operating in our Atlantic and Gulf coastal 
trade are manned by the members of affiliates of this Department. They are 
Seatrain and Pan Atlantic. Thus far they have withstood the competition by 
other forms of transportation; they have developed a very high degree of ef- 
ficiency, and have contributed substantially to the prosperity of our Atlantic and 
Gulf ports. The management of these companies have shown themselves to be 
bold and imaginative, practical and efficient. They have won important. places 
in the economic system of the Atlantic and Gulf areas. They have provided em- 
ployment for seamen, longshoremen, warehousemen, and all of the other trades 
which are dependent upon maritime. They have won the respect and confidence 
of the communities they serve. We believe that, if they are permitted to con- 
tinue their operations under fair and reasonable competition, they will grow 
and expand and with ever-increasing efficiency serve the economy and national 
defense. But we believe that these two companies, among others, would be 
destroyed if section 5 of the Smathers bill became law. Perhaps the best de- 
scription of what their plight would be under the Smathers section was con- 
tained in the report on the ICC’s legislative committee with respect to the bill 
which became the Transportation Act of 1940. I quote: 

“Let us suppose, for example, a situation where competing railroads, coastwise 
steamship lines, and trucks are all maintaining, to their own and the shippers’ 
satisfaction in general, a comparatively high level of freight rates on various 
packaged goods of high value, and some carrier, for the sake of a temporary 
advantage, undertakes to cut these rates. If this must be allowed, ultimately all 
the competing rates will be reduced and a hole created in carrier revenues which 
may make it necessary to increase rates on traffic less able to stand the 
burden.” ? 

We agree wholeheartedly with that prediction, and we concur in the con- 
clusion of the Commission which said: 

“We think that it should not be allowed, and that the Commission should 
be in a position to prevent such a train of events by exercise of its authority 
over minimum rates.” * 

We do not believe that the economic facts of our time indicate that it would 
be prudent for the Congress to destroy what little remains of our coastal and 
intercoastal transportation system. We believe that the efficient and progres- 
sive companies which have been able to thrive should be permitted to live and 
prosper. While foreign competitors are swarming in our ports, and threaten- 
ing to undermine the standards of our maritime industry, we do not believe that 
Congress should, deliberately or by mistake, expedite destruction of the Ameri- 
can merchant marine. Therefore we strongly recommend that section 5 be 
deleted from the Smathers bill. 


2 Surface transportation (ratemaking legislation). Hearings before a subcommittee of 
the Committee on Interstate and Foreign Commerce, House of Representatives, 85th Cong., 
Ist gone, April 2, 3, 4, 5, 10, and 11, 1957. 


| 





4 
> 
; 





RATEMAKING RULE—ICC ACT 67 


{Attachment No. 1] 


International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 
Forgers and Helpers 

American Federation of Technical Engineers 

International Union of Operating Engineers 

National Marine Engineers Beneficial Association 

International Brotherhood of Firemen and Oilers 

American Federation of Grain Millers 

International Brotherhood of Longshoremen 

International Organization of Masters, Mates, and Pilots 

Seafarers’ International Union of North America 

American Federation of State, County, and Municipal Employees 

The Commercial Telegraphers’ Union (Radio Officers) 

Office Employees International Union 

United Brotherhood of Carpenters and Joiners of America 


Senator SmarHers. We will stand in recess until 10 o’clock in the 
morning. 

(Whereupon, at 5:34 p. m., the committee adjourned, to reconvene 
at 10 a. m. Wednesday, May 21, 1958.) 
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WEDNESDAY, MAY 21, 1958 


Untrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForetGN CoMMERCE, 


Washington, D. C. 


The committee met, pursuant to adjournment, at 10 a. m., in room 
‘G-16, the Capitol, Senator George A. Smathers presiding. 

Senator Smatuers. The meeting will come to order. 

We have other Senators who are on their way over here. But we 
have so many witnesses we are trying to get along. So we will start 
this morning with Mr. James F. Pinkney, general counsel of the 
American Trucking Associations, a great southerner, a great legalist, 
great constitutionalist, and a man whom we are delighted to have 
appear. 


STATEMENT OF JAMES F. PINKNEY, GENERAL COUNSEL, AMERICAN 
TRUCKING ASSOCIATIONS 


Mr. Prnxney. Mr. Chairman, I am delighted to be here. 

My name is James F. Pinkney, general counsel of the American 
Trucking Associations, Washington, D. C. 

Mr. Chairman, I have with me Mr. Edgar Watkins, practicing 
attorney, who has handled a great many of the motor carrier rate 
cases. I have brought him along as the one more familiar than I 
with some of the rate problems of our industry, and would like to 
call upon him where necessary for assistance to answer any questions 
that might arise. 

Senator Smatuers. We will be delighted to have him. 

We recognize that statement as one born only from the very modest 
olite nature. We are delighted to have you, Mr. Watkins, and to 
ave what contributions you can make. 

Mr. Watkins. Thank you, Senator. 

Mr. Pinxney. I appear before you today to discuss the ve 
troublesome question of amending the Interstate Commerce Act wit 
respect to the authority of the Interstate Commerce Commission re- 
lating to competitive rates between the different modes of transpor- 
tation. 

We have been searching hard and diligently for some solution 
which would resolve this question in a manner satisfactory to all con- 
cerned. We feel that the problem is one which, on the surface at 
least, should be susceptible of solution by the discovery of words 
which, on the one hand, would make it clear that the Commission 
should not hold up the rates of one form of transportation solely to 
protect another form but, on the other hand, also make it clear that 
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it is not intended by such language adversely to affect the rate struc- 


ture of this country or permit destructive or unfair rates and . 


practices. 

Senator Smaruers. I want to stop you right there to commend you 
on that paragraph. I think that is good. I want to say it has been 
my observation that the truckers have genuinely attempted to work 
with us, in an attempt to find some language, which as Mr. Pinkney 
has expressed it here, would not adversely upset the entire rate struc- 
ture, but at the same time permit us to beat some additional flexi- 
bility into the ratemaking program. They have sincerely tried to 
arrive at that language. 

Mr. Pinkney. Now, the trucking industry seeks no change in the 
act, but the railroads are most insistent upon some change, and the 
problem that has been posed to us is one of giving up in some degree 
our position without at the same time having action taken which 
will impinge upon the industry’s vital interests. 

Let me say in passing that of the many proposals contained in the 
subcommittee’s report, the only one of serious concern is the one on 
competitive ratemaking. We do not seek to stand in the way of any 
of the other proposals which deal with the truly serious problem of 
some of the railroads and, of course, we are very much in favor of 
some of these other proposals such as the one dealing with the agri- 
cultural exemption problem. 

The railroads for the past 3 years have been making a major effort 
to gain what they choose to term more freedom to compete. They 
have inserted or promoted the insertion in a very large number of 
magazines, newspapers, speeches, and other means of expression the 
theme that the Interstate Commerce Commission is prevents the 
railroads from exercising their inherent advantages by holding up 
their rates solely to protect their competitors. They contend there 
must be something ylased in the law which will prohibit the Inter- 
state Commerce Commission from thus holding an alleged umbrella 
over the rates of their principal competitors. 

As we have heretofore stated to you, we do not agree that the Com- 
mission does hold an umbrella over our rates and we do not advocate 
such a policy on the part of the Commission. We think it not only 
can, but it has been demonstrated that the Interstate Commerce Com- 
mission does not condemn reduced competitive rates solely for the 
purpose of protecting competing modes of transportation, although 
on rare occasions language can be found in their decisions indicating 
that it might be doing so. On this point, it seems to us that the facts 
contained in two Commission expressions are conclusive. 

Mr. Chairman, I state these not to quote from Commissioners 
speaking but because I believe these statements to be factually correct. 

The first of those expressions that I wish to read is the one that 
appears in the testimony before this committee and which I believe 
bears repetition : 

Exclusive of schedules involving general increase in rates, more than 50,000 
rail tariffs were filed with the Commission in 1957. These rail tariffs contained 
hundreds of thousands and probably millions of rates. It is our estimate that 
98.3 percent of these tariffs became effective without protest or restraint by 
the Commission. Of the remaining 1.7 percent which were protested, about 85 
percent (of the 1.7 percent) were nevertheless permitted to go into effect with- 


out suspension. This left about one-fourth of 1 percent of the total in which 
the voluntary action of the carriers was restrained by the Commission’s exercise 
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of its investigation and suspension powers. In almost one-half of the cases 
suspended pending investigation, the proposed rates were approved upon com- 
pletion of the proceedings. And so, instead of the specter of a meddling Gov- 
ernment unwarrantably preventing what the carriers regard as the proper 
exercise of their managerial responsibilities, we find that a bare one-eighth of 
1 percent of their proposals are condemned. Among this one-eighth of 1 percent 
are found the proceedings which are repeatedly cited as examples of persecution 
and outrage. 

On this same point, about 1 year earlier in February 27, 1957, 
Commissioner Arpaia made this statement which we believe to be 
factually correct: 

Railroads alone file with the ICC an average of over 3,000 rate changes every 
working day of the year. During the year 1956, how many rates out of the 
million or more rate changes filed by railroads were adjudged to be unlawful 
by the Commission after protest by competing forms of transportation? Ten 
thousand? Two thousand? One thousand? One hundred? No. Just exactly 
12. How much traffic was involved in these 12 cases? In other words, how 
badly hurt were the railroads by our finding that these rate changes were un- 
lawful? If they had been able to obtain every single pound of the traffic in- 
volved, from competing forms of transportation, which of cousre is hardly 
likely, they could have added only $1,228,879 to their gross revenue; $1,109,359 
of this amount from water carriers, and a mere $119,520 from motor competitors. 
This represents only eleven-thousandtbs of 1 percent of the total revenue of 
railroads for the year 1956. 

I might say, Mr. Chairman, that we made a quick check yesterday 
of the cases recently decided by the Commission and found in volume 
301, a volume not yet published but in looseleaf form, advance sheet 
form, these cases cover a 5-month period from June 1957 to October 
1957, and there were 147 reports included. 

I will not go into all the details of what we found in there, but I 
might state that there were 3 cases in which railroad rates were dis- 
approved, 2 of those involved piggy-back rates, and the other involved 
a shipper discrimination. 

There was one case in which the rail rates were modified and the 
modification allowed reductions but required the railroads to establish 
rates to afford all shippers similarly situated an equal opportunity. 

And so we see from that, Mr. Chairman, and gentlemen of the com- 
mittee, that we are t talking here about an infinitesimal amount of the 
railroads’ traffic, the amount of traffic that they say has been taken 
away from them or withheld from them by action by the Commission. 

Let me make one other point right on that same thing: 

It is a curious thing to us, but we have been unable to find any in- 
stance in which the railroads have gone into the courts protesting 
that the action of the Interstate Commerce Commission, even in such 
few of these cases as they have struck down the railroads, that the 
Interstate Commerce Commission failed to follow the transportation 
policy of 1940. 

This committee will recall that the principal burden of the railroad 
complaint 2 years ago was that the Commission was allocating traffic 
et the several modes of transportation on a so-called fair share 
basis. I don’t believe that point was ever specifically before this 
committee, but was argued for many months over on the House side. 

We believe that the ‘testimony which was placed before the House 
committee in the hearings in 1955 on the so-called Presidential Cabinet 
Committee report, and subsequently on the rail-sponsored “three shall 
not” proposal, conclusively demonstrated that the Commission was 
not attempting so to divide the traffic. Inasmuch as nothing more has 
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been heard of this argument from the railroads, we assume they have 
abandoned it in favor of their current line which appears to us to be 
equally without substance as the statistical data oF the Commission 
proves. 

However, assuming for the sake of the argument that the Com- 
mission has on rare occasions placed minimum limits on the rates of 
one mode of transportation for the purpose of protecting another 
mode, we feel that any statutory limitation placed upon the power 
of the Interstate Commerce Commission in connection with the ex- 
ercise of its minimum rate power, that is, to keep it “honest” in this 
respect, would do far more harm than good. 

At the present time the Commission is simply directed by the Con- 
gress to see that all rates are just and reasonable. In the determina- 
tion of just and reasonable rates the Commission presently looks at 
all pertinent facts, including the cost of the service where that is or 
can be known; the rates of both the carrier seeking a change as well 
as the rates of its competitors; the value of the commodity and the 
value of the service; and in the interest of preserving a reasonably 
uniform and equitable freight rate structure it considers whether the 
rate is lower than necessary to meet competition; whether the rates 
are so low as to destroy competition; whether the rates will throw 
an undue burden on other traffic; and whether the rates will jeopardize 
an entire rate structure. 

Now, we submit that in the making of freight rates, which is essen- 
tially a legislative process, the rate-fixing body must be permitted 
to examine all the facts, just, as I might say, in the manner in which 
this committee examines all of the facts as a preliminary step in 
making a legislative recommendation. If the Commission must wear 
blinders and ignore facts such as the fact of competition, or the effect 
of rates on the existence of competition, it seems to us that it will 
be impossible to maintain either a sound rate structure or a sound 
national transportation system. It will also be extremely difficult, 
if not impossible, for the Commission to protect the public at large 
against discrimination, preference and prejudice, and unfair and 
unsound competitive practices in our economy at large. 

As I will bring out in a moment, the objective the Congress has 
set is the establishment of just and reasonable rates for all. To arrive 
at this objective the agency to which you have delegated this responsi- 
bility must consider all facts bearing upon the accomplishment of 
that objective. 

Now, every proposal that we have seen, including the one presently 
found in section 5 of S. 3778, would inject a negative element or ele- 
ments into the exercise by the Commission of its quasi-legislative 
power delegated to it by you. Every such peipeiet including of 
course the now discredited “three shall not” proposal, which was first 
advanced, but has now been repudiated by the Department of Com- 
merce as freeing carriers to violate with impunity the principles of 
the antitrust laws, would prevent your agency, the Interstate Com- 
merce Commission, from considering all of the facts in determining 
whether a rate is just and reasonable. All of these proposals that 
we have seen would place blinders on the Commission and force it 
in a great many cases to consider particular rates in a vacuum. 

The problems in ratemaking have not changed since common law 
days when the judicial and later the legislative standard laid down 
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was that rates shall be reasonable. In more recent times the con- 
cept of justness as well as reasonableness was added to cover the 
problem of discrimination, preference, and prejudice. 

In this connection it is interesting to note that in the year 1691 A. D., 
the English Parliament enacted a statute which authorized the jus- 
tices of the peace in each county to determine reasonable rates by 
common carriers. The carriers were required to post such rates and 
punishment was prescribed for those who varied from them. Thus, 
it can be seen that the concept that regulation is needed to insure rea- 
sonable freight rates is centuries old. 

Senator SmarieErs. Is the rate system in England today national- 
ized or socialized ? 

Mr. Pinkney. Most of English transportation is today national- 
ized, Mr. Chairman. And I presume it would follow from that that 
their rates are, in a sense, nationalized. 

Senator Smatuers. Thank you. 

I just wondered. That question just occurred to me. 

Mr. Pinxney. But I believe these same old principles to protect 
against discrimination still apply in the English law. I am certain 
that must be so. Although in England, as in many of the countries 
where the railroads have been nationalized, of course, the Government, 
owning the railroads, has taken every possible step to protect them 
from competition from other modes of transportation. 

We know of but few instances in the history of regulation where 
a legislative body has attempted to prescribe in detail the affirmative 
standards to be applied in the determination of just and reasonable 
rates and we know of no instance where the legislative body has laid 
down negative standards such as have been contained in all of the 
recent railroad proposals. It obviously has been the experience and 
judgment down through the centuries that a broad standard should 
be Jaid down and the exercise of its application left to groups of 
experts. 

As the late Joseph B. Eastman, one of our greatest transportation 
minds, put it in one of his opinions (Charges for Protective Service 
to Perishable Freight, 241 I. C. C. 503, 510) : 


The question (of fixing rates) cannot, however, be answered by any mathe- 
matical test, for, as all who are well informed on the subject know, reasonable 
freight rates have in the past been determined, not by any close adjustment to 
a finely calculated cost of service, but by the exercise of a judgment informed 
by experience after consideration of various factors which are deemed to be 
pertinent. 

You have asked us to make suggestions as to how the act might 
be amended so as to remove the occasion for so much complaint by the 
railroads about a problem which we say does not in fact exist. I ho 
that I have demonstrated by what I have just said that it is not only 
nearly impossible but also dangerous to attempt to circumscribe the 
quasi-legislative work of a regulatory body by telling it that it must, 
in fixing freight rates which are just and reasonable in the interest 
of shippers and the sound growth of this country and its economy, 
ignore or close its eyes to the rates of competing carriers. Consider- 
ing the tremendous differences in the conditions surrounding the move- 
ment of the different types of traffic, differences in the efficiency of 
sarriers both within the same mode as well as the different modes, 
freight rates that are just and reasonable cannot be fixed on the basis 
of looking at a particular movement of particular traffic, nor can they 








74 RATEMAKING RULE—ICC ACT 


be fixed without regard to the competitive facts of life. Any attempt 
to do so would inevitably result in a rate structure which would not 
take into consideration the even development of our country, would 
favor the large community at the expense of the small, would favor 
the large shipper at the expense of the little one, and would tend 
toward the creation of monopolistic situations which would be ex- 
tremely difficult to control, and I do not here refer to monopoly in 
transportation. 

There can be only one reason why the railroads want a change and 
that is so they can, without restraint by any referee, engage in com- 
petitive warfare designed to capture the traflic of their competitors 
and by competitors I mean the regulated motor carriers of the United 
States. Ifthe Congress should be disposed to free transportation from 
competitive restrictions (and it is unthinkable that that could be so), 
then Congress should remove all restrictions including those which 
control competition between railroads as well as competition between 
railroads and trucklines and let us all have at it. There would be 
few solvent responsible carriers of any kind left after a year of two 
if that were done—just as there are apt to be few of our highly or- 
ganized truck and barge lines left if you destroy the Interstate Com- 
merce Commission control over minimum rates which all of the pro- 
posals we have analyzed would do in greater or less degree. Beyond 
that the results of our economy would be even more deadly. We would 
have the wildest sort of discrimination which would most certainly 
wipe out small businesses and areas and communities dependent upon 
some one carrier. 

As stated above, all of these proposals that have been brought for- 
ward, including the proposal in section 5 of S. 3778, are subject to 
the same disability as the original “three shall not” proposal and 
must be condemned for the same reasons. 

We have conscientiously searched for language which would put 
an end to the plaintive and, to us, monotonous cries of the railroads to 
the effect that the Commission holds an umbrella over the rates of the 
regulated trucklines. We have failed to find any meaningful lan- 
guage that will stand up under analysis which would, on the one 
hand, guarantee that the Commission would never strike down a rate 
solely to protect another mode, and, on the other hand, have no adverse 
effect upon the rate structure of the country. 

We submit that the language under discussion—and I here refer to 
section 5—would put into the statute the first of the “three shall nots” 
and, by inference, the other two. Among other things, if these are in 
the statute—and I quote from the report of Secretary Weeks of April 
22 of this year: 
the Commission would appear helpless to prevent practices by carriers which 
could be stopped under the antitrust laws if the competitors were not carriers 
(p. 11, Secretary Weeks report of April 22, 1958). 

2. Force the Commission to act in competitive rate cases without 
benefit of all pertinent facts. 

3. It would prevent effective regulation of rate relationships be- 
tween railroads and their competitors which will result in the impair- 
ment of shippers’ ability to reach markets on a fair competitive basis. 

4. It would exclude in competitive rate cases the admission of evi- 
dence on anything other than rail facts. At least I am very fearful 
that that would be the effect. 
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Incline the Commission to permit rates to gravitate to danger- 
ously low levels. 

It would shift the burden from one type of traffic to another. 
The 3 ‘ates on high valued and luxury items would tend to be forced 
down; those on raw materials and agricultural products would be 
forced up. 

There are a few additional facts that bear upon the railroad prob- 
lem that we wish to call to your attention, and we think they are 
pertinent to a consideration of the question of competitive rates. 

The problem of the rails is not one of rates—it is one of deficits in 
many of their services. They have an annual passenger deficit esti- 
mated to be approximately $700 million, and they lose money on their 
less-carload freight— 

May I call attention to an error in my prepared statement. That is 
included in the passenger deficit, “and they lose money on mail and 
baggage,” that should be stricken. 

Senator ScHorrret. You want that part stricken ? 

Mr. Pinkney. Yes,sir. These losses aggregate in the neighborhood 
and there, instead of a billion dollars, it should be a million dollars 
a year to class T railroads. 

Now, those losses, plus the impact of the current business recession, 
are the cause of the plight of such of the railroads as are in trouble— 
notably the New York Central and the Pennsylvania. 

This point is forcefully demonstrated by the following chart which 
shows that but for the passenger deficit alone, the class I railroads 
of the country would have had a rate of return on investment in excess 
of 6 percent, up to and including the figures for 1956, and I believe 
the figures for 1957 would show the same thing, although they are 
presently not available. 

You will note from that chart that the railroads’ freight service has 
constantly increased to a point where, in 1956, it was bringing in, in 
millions of dollars—I will use the figures on the chart, $1,764.9 million. 

The passenger deficit in that year, which had been ‘constantly going 
up since 1927, with the exception of the war years, had reached the 
tremendous figure of almost $700 million. Figuring in that passenger 
deficit, we find that the railroads’ rate of return, for example, in the 
year 1956, was 3.95; in 1957, 3.35. Without that passenger deficit, 
their return on freight would have been in excess of 6 percent during 
recent years. 

So one interesting sidelight on the more than three-quarter billion 
dollar passenger deficit is that if the railroads succeeded in taking 
from all of the regulated motor carriers all of their traffic—and then 
succeeded in making the same profit on it that all of those motor car- 
riers made last year "($2 200 million), those profits would offset only one- 
third of their passenger deficit alone. In that regard, let me point to 
this fact : 

We have just made a spot check of the 50 carriers, alphabetically 
selected, class I carriers, for the years 1957 and 1958, and we find the 
following interesting facts : 

That in 1957 the net before taxes of those 50 motor carriers was 
$1,302,491. 

We find that in 1958, the net before taxes was $241,129. 

The profit was 3.79 percent of the gross in 1957; it was 0.73 percent 
of the gross in 1958. 
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Senator Smaruers. Who was that, again, Jim ? 

Mr. Prnxney. There is a selected sample of 50 carriers, alphabet-. 
ically selected, for the first quarter of 1958, and compared with the. 
first quarter of 1957. 

Mr. Barton. ‘Those are motor carriers ? 

Mr. Prnxney. Motor carriers. 

And that shows that in 1957, in the first quarter, with a gross return 
of $34,325,368, their net before taxes was $1,302,491. In the first 
quarter of 1958, with a gross of $32,955,944, the net before taxes 
was only $241,129, indicating that my figure of $200,000 there, if the 
railroads got all of our traffic and made the same profit on it we did, 
would be sharply reduced in the year 1958. We do not see them taking 
all of our traffic as a solution to their problems. 

(The chart referred to above follows :) 


Effect on railway earnings of rail passenger deficits, 1921-57 























| Net railway operating income (in | Rate of return on net 
| millions of dollars)! jinvestment (percentage) 
Year See LE ES BR ca A Sa a 
| Total Freight Passenger | Total | Freight? 
| service | service 
j ! 
600, 9 483.0 99.0 | 2 Ue te. 
| 760. 2 626. 0 115.0 | 3.75 
| 962.0 | 779.0 | 161.0 4. 57 |-- 
973.8 845.0 | 113.0 4. 49 | 
1,121.1 1,013.0 | 92.0 | 5.07 |. 
1, 213.1 | 1, 134.0 | 59.0 | 5. 35 | 
1,068.0} 1,061.0 | 312.0 4. 64 |. 
| 1,172.9 1, 200.0 | 3 46.0 | 5.01 5.13 
1, 251.7 | 1, 255.0 3 23.0 | 5.24 5. 26 
| 868.9 | 1, 004.0 | 3 152.0 3. 59 | 4.15 
525. 6 | 727.0 | $214.0 | 2. 20 | 3. 04 
326. 3 541.0 3 224.0 | 1. 38 2. 28 
474.3 | 672.0 | 3 205.0 | 2.03 2. 87 
462. 7 671.0 3 217.0 1. 99 2. 89 
| 499. 8 | 740.0 | 3 248.0 2. 16 3. 20 
| 667.3 891.7 3 233.3 2. 88 3. 85 
590. 2 827.1 3 241.6 | 2. 55 3. 5S 
372.9 | 626. 3 3 255.3 1. 62 | 2.72 
588. 8 837.9 5 250.9 | 2. 56 3. 64 
| 682. 1 942. 5 3 262. 2 | 2. 95 4, 07 
998. 3 1, 223. 1 3 226.1 | 4. 30 5.25 
1, 484. 5 | 1,394.4 89.3 | 6:36 }-..2. 
1, 359. 8 1, 080. 0 279.8 | 5.78 |_. 
| 1, 106.3 | 871.3 | 234. 1 4.70 |-. at 
ui 852. 1 | 620. 6 230. 1 SD Wiibc as 5. 24 
620.1 | 759. 7 3 139.7 | 2.75 3. 37 
| 780.7 | 1, 206. 4 3 426.5 3. 44 5. 27 
1, 002. 0 1, 561.0 3 559.8 4.31 6. 61 
= 686. 5 | 1, 335. 5 | 3 649. 6 2. 88 5. 56 
-| 1, 039. 7 | 1, 547.7 3 508. 5 | 4. 28 6. 29 
942.5]; 1,622.9 3 680. 8 | 3.76 | 6. 36 
1,078. 2 | 1, 720. 1 3 642. 4 4.16 6. 55 
| 4,109.4] 1,812.8 | 3 704. 5 | 4.19 6. 80 
74.0 1, 543.1 | 2 869. 5 | 3. 28 | 5.79 
1, 128.0 | 1, 764.3 | 3 636.7 4.22 | 6. 57 
1, 068. 2 | 1, 764. 9 3 696.9 | 3. 95 6. 48 
922. 3 | « | (*) 3. 35 | ) 





| | | 


1 Incomes for passenger and freight services will n t add to total net railway operating income in every 
year owing t>.small amounts nt related t» either cless of service. 

? Freight return on investment figures reflect net railway operating income from freight services as segre- 
gated by the ICC formula compared wit’ t>tal net investment in operating property regardless of whether 
used in freight or passenger services; adjustment for assets used solely in passenger service would, of course, 
increase the rate of return for freig)t only. 

3 Deficit. 

4 Not yet available. 


Sources: 1921-55 Railroad Transportation—A Statistical Reeord, Association of American Railroads, 
except freight-passenger breakdown for 1921-35 which is from testimony of John R. Turney, see the Case 
for the Trucking Industry, ATA, Data for 1956 through 1957, Yearbook of Railroad Information, Eastern 
Railroad Presidents’ Conference and Transport Economics, ICC. 
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Other aspects of the rail case are interesting. 

One refrain running through their massive public relations propa- 
ganda program—and 1 read it in the Saturday Evening Post editorial 
just last night, this week’s issue, has been—and I would like to make 
this point ‘because I think it bears on what you gentlemen do in 
freeing competitive practices in transportation beyond where they are 
now: 

Cutthroat competition, not transportation monopoly was the reason 
for the enactment in 1887 of the first act to regulate commerce. 

In 1885 Mr. Charles Francis Adams, pr esident of the Union Pacific 
Railroad, speaking on Naa subject of the effects of railroad competitive 
practices, had this tos 





It may produce good in the end: but railroad competition, as necessarily 
practiced, causes for the time being the wildest discrimination and utmost indi- 
vidual hardship. That is, under its operation you will always find certain points 
when there is a war of rates going on, which have enormous advantages con- 
ferred upon them, which advantages are not and cannot be extended to other 
points. The point, therefore, which is not influenced by the war of rates 
suffers terribly. Its business is destroyed. How the business community, 
under the full working of railroad competition, can carry on its affairs, I 
cannot understand. I had not been able to understand how it could do it before 
I became president of a railroad and I do not understand it now. The business- 
man never knows what railroad rates are going to be at other places, or at 
different times. He cannot sit down and say, “I can count upon such a transpor- 
tation rate for such a period of time, and make my arrangements accordingly.” 
He has to say, “I cannot tell today what the transportation rate is going to be 
tomorrow, either for me or for my competitor.” This must be so just as long as 
uncontrolled competition exists. It cannot be avoided. 

The next year, a Senate committee reported on the situation and in 
its report of 1886, known as the Cullum report, stated: 

The paramount evil chargeable agains the operation of the transportation 
system of the United States, as now conducted, is unjust discrimination between 
persons, places, commodities and particular descriptions of traffic. * * * The 
evidence is conclusive that personal favoritism between rival shippers first took 
place * * * The indiscriminate and cutthroat competition of the carriers * * * 
offered a golden opportunity to those in search of secret and preferential rates. 

Mr. Chairman and gentlemen of the committee, control of destruc- 
tive competition has been a principal reason not only for the original 
act but for each of its major revisions. If this Congress should free 
the railroads so as to enable them to engage in such competition, it 
would be taking a step diametrically opposed to the action of every 
previous Congress which has studied the transportation problem. 

And let me here repeat that the problem of transportation regula- 
tion never fundamentally changes, even though the agencies fur nishing 
the transportation change. For hundreds of years it has been found 
necessary to regulate rates for the protection of the economy and it 
has been necessary to place restraints on competition so that there 
might be a balanced transportation system in which the new may 
participate with such of the old as may still have its place in the 
economy of the day. 

Now, another constant refrain in the railroad tune is that the In- 
terstate Commerce Act is obsolete, and I think I read that again last 
night. Since its original enactment it has been amended more than 
144 times and has been subject to major revisions many times. The 
last major revision took place in 1940 when the water carriers were 
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brought under regulation and the national transportation policy was 
adopted. That national transportation policy, to which the railroads 
fully subscribed, is perhaps the finest expression of its kind in reg- 
ulatory history. It clearly sets forth the salient objectives of proper 
regulation. The competitive rate proposal now before. you runs 
counter to that declaration. In his book, The National Transporta- 
tion Policy and Intercarrier Competitive Rates, by Prof. S. C. Op- 
penheim, now of the Michigan Law School and published in 1945, 
he had this to say : 

It is obvious that if the Commission were to confine itself to a consideration 
of the factors applicable only to rail transportation when it is called upon to 
consider reduced rail rates, and if it were to take the same approach in con- 
sidering reduced rate of motor carriers or water carriers, each part of the 
act would be treated as a compartment completely insulated from every other 
part of the act. No conception could be further removed from the clearly ex- 
pressed legislative intention. Such an interpretation is the very negation of 
the declaration of national transportation policy. As already shown, the Whit- 
tington amendment has the legal effect of repeating the declaration of policy 
in every specific provision of the act. By that process, it is a major premise 
in every interagency rate coordination case that the Commission is compelled 
to consider the influence of the rates of the proposing carrier on the traffic 
of the rival forms of transport. 

Now, in conclusion, Mr. Chairman and gentlemen, we submit. that 
the current situation contains no requirement for a change in the 
ratemaking power of the Interstate Commerce Commission; that the 
Interstate Commerce Commission is not, as alleged, following an um- 
brella system of ratemaking; that the establishment of just and rea- 
sonable rates cannot be made without considering the competitive 
situation in any given proceeding; that the principal evil sought to 
be corrected in the original Interstate Commerce Act and all subse- 
quent revisions has been destructive competition; that the principal 
effect of the proposal now before you would lead back in the direc- 
tion of destructive competition, not away from it as have all past 
statutes; and finally that the principal problem of the railroads is 
their passenger deficit aggravated, of course, by the current business 
recession. . 

Thank you, Mr. Chairman. 

Senator Smaruers. All right, Mr. Pinkney. Thank you very 
much. That is a very persuasive and fine statement of your views 
and the truckers’ views. 

Do you have any questions, Senator Potter, or Senator Schoeppel ? 

Senator Scnuorrret. I am sorry, I was delayed, and was not able 
to hear the opening part of your testimony. 

I would like to ask you, turning to page 10, for my clarification, 
where you say in that second paragraph : 

As stated above, all the proposals that have been brought forward, including 
the proposal in section 5, are subject to the same disability. 

Now, are you setting out separately and distinctly just the rate 
phases of this thing from the other phases discussed in the report, 
or do you mean that statement to apply to all the recommendations 
made by the subcommittee and to the full committee ? 

Mr. Pinkney. Senator Schoeppel, I mean that to refer to the 
present language in the report, section 5 of S. 3778, which is con- 
tained in the subcommittee’s report. 

Senator Scnorrren. Pertaining to what particular—— 
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Mr. Pinkney. Pertaining to competitive ratemaking only, sir. 

Senator ScHorrret. You want to limit that to the competitive 
ratemaking ? 

Mr. Pinkney. Yes, sir, definitely, yes. 

Senator Scuorrre.. I wanted to be sure to get that. 

Mr. Pinxney. I had stated prior thereto that that is the only pro- 
posal of serious concern to us. 

Senator Scuorrret. I missed that phase of the thing. And I 
apologize to you. 

Mr. Pinkney. We do not seek to stand in the way of any of the 
other proposals which deal truly with the problems of the railroads. 

Senator Scuorrre.. The blinders that you refer to there, is that 
your interpretation of what this competitive rate phase of this report 
would do, if enacted into law ? 

Mr. Pinkney. Yes, sir. 

Senator Scuorrre.. Is that what you are referring to? 

Mr. Pinkney. Yes, sir. 

Senator Scuorrre.. I believe for the moment I have no further 
questions. 

Senator Smaruers. Senator Potter? 

Senator Porrer. Yes. 

Mr. Pinkney, I am sorry, too, that I missed the opening part of 
your statement. 

But in the discussions we have had so far there has been, at least 
to my knowledge, a confusion as to just what we mean by “reason- 
able minimum rate” as compared with “compensatory” or a com- 
pensatory rate. 

Now, what would your definition be of reasonable minimum rate? 

Mr. Pinkney. Senator Potter, that is an extremely difficult ques- 
tion, sir. I would say, first, every reasonable rate would be a com- 
pensatory rate. But when you get. into the question of what is 
compensatory, we run into quite a confusing picture. 

Let me start at the bottom: 

In the case of sand and gravel, which can only move if the rates 
are quite low, those rates have been found to be compensatory b 
the Goasuiiantn in many instances where they barely meet Cael 
pocket costs. By “out-of-pocket costs” I mean just the actual cost of 
moving them, tes some small amount of contribution of some sort 
to profit and overhead. 

enator Porrer. But not the percentage of overhead? 

Mr. Picxney. Oh, no, not the percentage of overhead, which, for 
example, alcoholic beverages carry. There is a thing called the trans- 
portation burden in our ratemaking system, which means that the 
entire transportation system, whether it be motor, rail or truck, must 
return, of course, from all of its revenues, full cost plus some ad- 
ditional for profit. The out-of-pocket cost in the case of the rails is 
many, many, many percentage points below full cost. Yet it is 
recognized that such things as agricultural commodities, the products 
of the farm, the products of the forest, the products of the mines, 
raw ore, for example, couldn’t possibly move if they were called upon 
to bear the full cost plus profit. So, in our peculiar system of rate- 
making, which works, we set up rates which permits all of those 
traffics to move and has those which are best. able to do it to bear the 
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transportation burden in greater degree. In other words, alcoholic 
beverages, in theory and in fact, carry fairly high rates, way above 
fully distributed costs, or full costs. 

On the other hand, the sand and gravel is down just above the 
out-of-pocket cost level. If you say that a reasonable rate is an out- 
of-pocket cost rate, a rate which you are starting on the movement 
of liquor can then gravitate down to out-of-pocket costs, it no longer 
makes a contribution to the transportation burden, and somebody 
has to make that up, because a carrier can’t operate without getting 
its full costs back. And so we have a rate structure. 

I think Mr. Child’s chart before this committee might have been 
startling in appearance, but it is one that works. It permits all 
traffics to move in this country with the finished product, with the 
manufactured product, the high-valued product, the luxury item, 
generally bearing rates above fully distributed costs; and in the case 
of that type of merchandise, if we are to maintain our transportation 
system, a reasonable rate must be a rate above fully distributed costs, 
whereas, a reasonable rate on the sand and gravel is something con- 
siderably less. 

Senator Porrer. In determining the rate structure, do they con- 
sider the compensatory rate on, say, gravel and sand, your so-called 
low-cost items? Is that based entirely upon out-of-pocket costs, and 
then on your luxury items, is that the overhead, is that part of the 
compensatory rate? How does the ICC now determine a compen- 
satory rate? 

Mr. Pinxney. I told the chairman when we came in, I brought Mr. 
Watkins, who has handled a great many of these rate cases for us. 
That is a technical question he is best qualified to answer. 

Mr. Watkins. I think that is something that nobody can answer, 
Senator Potter, in detail, because you are then asking what is in the 
minds of each of the Commissioners when they reach a conclusion. 

Let me say this: that their decisions indicate that they take into 
consideration all of the matters that Mr. Pinkney has referred to, 
and that they generally recognize that there are these low-grade 
commodities which cannot bear as high a rate as some of the high- 
grade commodities. 

Now, just exactly how they relate that to the out-of-pocket costs, 
certainly cannot be said in any detail, because probably the minds of 
each Commissioner relates it in a different way, in his own mind. 
But they reach the conclusion, and we know that their conclusions do 
result in 

Senator Porrer. Isn’t it true that one of the fears, as I understand 
from your statement, that the motor carriers fear, that if the Com- 
mission is allowed to only look at the railroads’ costs in fixing rates, 
that railroads will be able to come into a given area and drive their 
rates down to drive out competition? Isn’t that one of the fears? 

Mr. Watxrns. Yes. 

Senator Porrer. Where the rate may not be compensatory ? 

Mr. Warxrns. You mean run their rate down to where it is not 
compensatory ¢ 

Senator Porrrr. Yes. 

Mr. Watkins. They could run it down to where you would say it 
was not a compensatory part of the rate structure. It still might 
return more than their out-of-pocket costs. 
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Senator Porrer. There again we get back to what we mean by 
“compensatory rate.” 

Mr. Watkins. Yes. 

Senator Smatuers. I want to say this: The law does not permit 
them now to operate at below compensatory rates. Is that not correct? 

Mr. Warxins. That is right. 

Senator Porrer. That is right. 

Senator Smaruers. Low compensatory rates may be below the fig- 
ure of other transportation mediums and would still be compensatory 
to them. The original applicant for a lower rate must establish that 
it is not below a compensatory rate to him. 

Senator Porrer. As I understand, other carriers are fearful that 
with the language here, where you don’t consider the effect on other 
carriers, that the rates may be lower, and it all depends, then, what 
you mean by “compensatory,” to a degree as to be unfair competition 
to another carrier. I think that has been one of the fears. Other- 
wise—— 

Senator Saaruers. I think that is what they are fearful of. It is 
just as though, for example, I was a railroad, able to run at a lower 
rate over a certain distance, and it was compensatory to me, and you 
had an equivalent route certified by the ICC but you were operating a 
truck and it might happen that on that particular route it would 
be compensatory to me, but that rate which I offered would be below 
your compensatory rate; therefore, I would get all the traffic even- 
tually. That is what would worry you. That is what worries them. 

Senator Porrer. Yes. 

Now, the question is, do I have an inherent advantage, though, 
which the Congress says that the public is entitled to, or not? That 
is what this is all about, just that. 

Mr. Prnxney. Of course, Mr. Chairman, on that inherent ad- 
vantage proposition, the railroads have, if you choose to call it that, 
they have this inherent advantage, that with their broad, balanced 
traffic, their possibility of getting revenues from other things, they 
can sharply drop the rates on, let us say liquors, I will stick with 
alcoholic beverages, they could sharply drop them 50, 60, 70 percent 
and still be within the compensatory tests judged by an out-of-pocket 
cost standard. That liquor would no longer be carrying its share 
of the transportation burden, and of course that would immediately 
cause all of that traffic to go over on the railroads and put out of 
business those motor carriers who might be dependent for their entire 
livelihood upon the movement of that one commodity. 

Whether that would be in the public interest or not, I seriously 
doubt. 

Senator Smaruers. In the liquor cases, as a matter of fact, tne 
Commission found that the railroads were hauling it at 146 percent 
above the fully distributed costs, but they would not let them lower 
the rate, even though they were 146 percent above it for the reason, 
if they did it, it would injure these other people. 

Now, the question is: Is it the Commission’s job to run this giant 
handicapping system, allocating business and saying, “we are going 
to keep everybody alive”? It also works the other way, trucks on 
short hauls, with less than carload lots, with flexibility, they can do 
a much better job than railroads, in some instances but not many, and 
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the Commission won’t let the trucks even lower their rates. So that 
is what this thing is all about, this whole ratemaking section: What 
did the Congress intend? Did the Congress intend that the ICC 
should be fhe giant handicapper, like a horse racer at the Py ‘eakness, 
saying “* * * you got 2 pounds, you got 3 pounds, and you all come 
out even in the end” y Or did it intend, as it said in the national trans- 
portation policy, that the inherent advantage of each motor trans- 
yortation should be protected so that the general public could benefit 
fr ‘om lower rates ? 

Now, that is the problem that we are faced with, whether or not 
the Commission should or should not protect them. 

Now, these cases which I am going to read to my good friend, Jim 
Pinkney, in a minute, will establish that the Commission does hold 
an umbrella, in my judgment, over certain of these operations. 

Senator Monronrey. Would the Senator yield for a question ? 

Senator Porrer. Yes. 

Senator Monronry. What puzzles me, however, though, is on this 
“shall consider the facts and circumstances attending the movement 
of traffic by railroad and not by any such mode.” A railroad is a 
national institution. The Pennsylvania covers about 30 or 40 States. 
They slap a 100-percent increase in nearly a dozen across-the-board 

raises, and they can cut these individual rates then because they have 
made it up in places like Oklahoma, where they have kept up under 
a penalty for the entire life of our State. And the only good rates 
we get are the rates that the railroads have been forced to meet by 
trucklines that have come in there. But the trucklines have had no 
general nationwide increase in their rates, have they 

Mr. Pinxney. No; the motor carrier rates have fips going up in 
recent years, Senator, but I quite agree with you that the problem 
is not the problem of umbrella ratemaking. Your problem is making 
sure that you don’t bring about discrimination between localities, 
between sections, between commodities. And if you make this on a 
purely compensatory cost basis, all your rates are going to gravitate 
down to the same level, let’s say per pound, any w ay you look at it. 
Then those communities depending upon the servic es—commodities 
and communities depending on the services of rails are going to be 
out of luck, because they are going to have to bear the burden of the 
reductions on these high-priced commodities that take place elsewhere. 

I think you will find in those alcoholic beverage cases and other 
cases you refer to there, the decision was not for the purpose of 
holding an umbrella over anybody’s rates. The reason for those was 
to protect a rate structure. 

Senator Smatuers. Let me say this for the Senator from Oklahoma, 
first, and I don’t think we ought to debate it here amongst ourselves, 
we will do that down on the floor: I don’t think the facts that we 
have had over eleven weeks support your conclusion, very frankly, 
at all. 

Senator Monroney. I unfortunately couldn’t sit in on the hearings. 
I tried to make as many as I could. 

Senator Smaruers. I will say this: that if this committee, by virtue 
of what we are attempting to do, creates a monopoly of the railroads 
again as they once used to be, then we would be rendering a great 
disservice to our country, certainly in every respect—not only the 
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consumer but to the national defense. We want to keep a good, strong 
system. 

But the question is, at the same time, do we also let, by virtue of 
competition, rates be reduced, and can we give to the benefit of the 

consumers the lowest compensatory rate 

If one mode of transportation has an inherent advantage over others, 
and they do, they are not all the same: truckers obviously have advan- 
tage on short-haul matters s, and flexibility that railroads could never 
get. That is all to the public’s advantage. But then to say that the 
railroads and the truckers should have the same rate or the same 
opportunity for business, which is what the Commission says, then 
that eliminates the inherent advantage that one mode of transporta- 
tion has over another, and thereby the general public is hurt rather 
than helped. 

That is our problem. 

Senator Monroney. The thing I can’t understand is the railroads 
apparently have come in fr equently, according to the testimony here, 
and in 98 percent of the cases have been able to effectuate all of the 
rate reductions that they chose to make, and at the same time, the 
general traffic has had to bear a 107.7 percent increase since June 
30, 1946, in general freight rates. 

Now in these nationwide systems, what is compensatory? I mean, 
if you can hold an umbrella over railroad freight rates in 11 States 
and raise the rate, while you can reduce it in ‘another State, where 
they have a competitive condition, and then claim that the railroads 
enjoy an inherent low cost of oper ation, I just don’t understand it. 

Senator SmaTuers. Well, let’s go ahead. 

Who has any further questions of Mr. Pinkney? Does anybody 
have any questions ? 

( No response. ) 

Senator Smatuers. I would like to ask you this question: 

You inferred that this language was the language of the rail- 
roads. Asa matter of fact, Mr. Pinkney, you have some pretty good 
idea where this language came from, don’t you ? 

Mr. Prnxney. Oh, yes, certainly. 

Senator Smatuers. And it was not ac tually railroad language, was 
it? Is not this language—the best all of us could arrive at—the 
language from the New Automobiles case decided by the Commission ? 

Mr. Pinxney. This language is based on one statement in the 
New Automobiles case, with something added, of course. 

Senator Smaruers. Right. 

But it was not a language originally recommended, as I remember 
it, by the railroads. 

"Mr. Pinkney. That is correct. Well, they raised it in their 
pleadings, if I may call them that, in their rebuttal statement filed 
after the hearings coninleded. They cited that particular automobile 
case. ‘That was the first time I think it was injected into the proceed- 
ings, was by them. I refer to it broadly as a railroad proposal be- 
cause it gets to the end they seek to achieve. 

Senator Smatuers. That is right. They seek apparently for flex- 
ibility, and this of course would permit that. 

Mr. Pinkney. That is correct, sir. 

Senator Smatuers. Right. 
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Senator Corron. Before you leave that, could I ask one question ¢ 

Senator Smaruers. Yes, sure. 

Senator Corron. I am sorry, but it is on this point. 

I have listened to the statements from the railroad lawyers and from 
members of the Interstate Commerce Commission, and I would like 
to ask you practically the same question Senator Potter asked, pin- 
pointing it: 

If possible, would one of you gentlemen tell me what distinction, 
what are the distinctions that you draw between phrases “reasonable 
minimum” and “compensatory minimum”? 

Mr. Pryxney. Do you want to try that, Edgar? 

Senator Corron. If that doesn’t necessitate your going into a long 
story, and if you will phrase it so a high-school sophomore could under- 
stand it? 

Mr. Watkins I willtry. 

That is a question that lawyers have disagreed on for years, Senator, 
and it is hard to phrase it in simple language. 

But probably the best way I can do it is to refer to the automobile 
case, which has been referred to so frequently here, and which, preced- 
ing the statement which the railroads have tried to include in the act in 
this section 5, they made this statement about a reasonable minimum 
rate 

Mr. Barron. What page is that ? 

Mr. Warxrns. On top of page 534: 

What constitutes a minimum reasonable rate is a matter to be determined in 
the light of the facts of record in each individual case, avoiding arbitrary action 
and keeping within statutory and constitutional limitations, just as in the case 
of maximum reasonable rates. Whether a rate is below a reasonable minimum 
depends on whether it yields a proper return. 

By “proper return,” I don’t necessarily mean the same return on all 
traffic. 

Senator Corron. That is your interpolation now ? 

Mr. Warxins. Yes. That is mine. 


Whether the carrier would be better off from a net revenue standpoint with 
it than without it— 


and that is a serious consideration— 


whether it represents competition that is unduly destructive to a reasonable rate 
structure and the carriers, and whether it otherwise conforms to the national 
transportation policy and the rules of ratemaking declared in the act of 1940. 

Now, that is as comprehensive a definition of a “reasonable mini- 
mum rate” as I think you can find, and that is, as I say, it takes into 
consideration the changes that were made in the act in 1940. 

Senator Corron. So that the term “compensatory,” as you are 
indicating, is simply one factor that is considered in determining a 
reasonable minimum. 

Mr. Watkins. Yes. 

Senator Corron. Thank you. 

Mr. Warxrns. And, of course, there is much discussion about what 
the word “compensatory” means. But using compensatory as being 
limited to a cost factor only, the Senator is right, that there are other 
factors that must be considered to determine a reasonable minimum 
rate. 

Senator Corron. Thank you. 





eo pa omy nee 


Sen A NRT a eR ECS «Sar Oe 





RATEMAKING RULE—ICC ACT 85 


Senator Smatuers. Right on that point, I might say that was the 
reason that in this language we have a reasonable minimum rate. 
Yesterday the question was raised a number of times to the effect that 
if you put these so-called blinders on the Commission, which has been 
suggested by the motor carriers here this morning, that then the 
Commission cannot consider what is a destructive rate practice. 

If you will remember, yesterday I endeavored to say that according 
to the interpretation of the words “reasonable minimum rate,” the 
Commission would consider just what Mr. Watkins has read here: 
“Would they be better off,” and so forth, and so forth, “unduly destruc- 
tive,” and so on. They would have to consider all these factors in 
considering the sihainavalila minimum rate. 

Now, we will go further than that—however, I think this committee 
may want to go a little further than that and write in some additional 
protective language to be certain that they would always consider it. 

Senator Corron. By “unduly destructive,” does the Commission 
mean unduly destructive to the form of transportation or the carrier 
that is ieveleed. or unduly destructive to other forms of transporta- 
tion ¢ 

Senator Smatuers. A destructive rate practice has to do primarily, 
as I understand it, not only with the mode itself, but with other 
competing modes. ‘That is where the competition comes in. 

Mr. Pinkney. It is broader than that, sir, if I may suggest. 

Senator Smatuers. That makes it better. 

Mr. Pinkney. It primarily wants to prevent destructive competition 
which will have an adverse effect upon the communities, upon shippers, 
to prevent industrial-type monopoly that can arise very quickly where 
a big shipper can get very low rates on his commodities and the small 
shippers are left at the mercy of the old rates, then you have really got 
trouble. That was the cause of the act in the first place. 

Senator Smaruers. So he is saying, then, that in considering 
destructive rate practices, that the Commission will consider situations 
such as that you are talking about ? 

Mr. Pinkney. Oh, yes. 

Senator Smatuers. So it makes it even better. 

Senator Corron. Does the language of the recommendation of the 
subcommittee envision that kind of consideration ? 

Senator Smatuers. Yes, yes. 

Senator Corron. Then it would seem to me that these gentlemen 
should indicate why, then, those are blinders. 

Senator Smatuers. That is what we do not quite understand. And 
it may be that we have not stated it in this language just as clearly 
as we would like. But that has been our intention, and that is what 
we are still arguing about. That is what the argument is all about. 

Senator Corron. Yes. I realize I was oversimplifying it. 

Mr. Prnxney. Senator Cotton, on page 10 of my statement, toward 
the bottom, I submit some things that we think that this particular 
language that is presently in the committee report would do. And 
I refer just to the hnenkae. I don’t refer to the language of the report 
in toto. 

Senator Corron. I will read those carefully. It is unfair to come 
in late and hold up on this particular question. I will read that later. 

Senator Smatuers. All right. 
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Are there any other questions ? 

(No response. ) 

Senator Smatuers. Mr. Pinkney, as always, you have been very 
helpful. It may be we will want to be in touch with you again before 
too much longer. 

(Following is a list of cases to which the chairman previously 
referred :) 


SoME DECISIONS OF THE INTERSTATE COMMERCE COMMISSION IN WHICH THE POLICY 
OF THE NEW AUTOMOBILES CASE Has Not BEEN FoLLoweEp * 


Petroleum products from Los Angeles to Arizona and New Mezico (280 1. C. C. 
509 (1951; Div. 3)): 

Railroads proposed reduced rates on petroleum products from Los Angeles to 
points in Arizona and New Mexico. Tank-truck common carriers protested. 

The ICC found that “the proposed rates which are lower than the rates 
maintained by tank-truck common carriers by more than 2 cents are lower than 
necessary to meet the competition, and that their establishment would result in 
an unwarranted sacrifice of revenue and. constitute an unfair competitive 
practice” (p. 516). 

This finding was made despite the Commission’s statements, as to the com- 
pensatory character of the rates, that “* * * cost studies of record * * * may 
be accepted as indicating a fair approximation of the out-of-pocket costs for per- 
forming the service” (p. 516) ; and “* * * protestants’ consideration thereof does 
not lead to a conclusion that the proposed rates are not substantially higher 
than the out-of-pocket costs for performing the service” (p. 514). 

Petroleum products in Illinois territory (280 I. C. C. 681 (1951; entire 
Commission) ) : 

Railroads proposed reduced rates on gasoline and other petroleum products 
between certain points in Illinois territory and the northern States in western 
trunkline territory. Competing tank-truck operators protested. 

There was no suggestion that the proposed rates were not reasonably com- 
pensatory. On the contrary, railroad rates lower than truck rates were sup- 
ported by the Commission’s finding that: 

“The record warrants the conclusion that, except for distances under about 
75 miles, the respondents are the low-cost agency on this traffic” (p. 690). 

The ICC nevertheless required higher rail rates, and gave as its reason: 

“Respondents and the protestant truck operators are a vital part of our na- 
tional transportation system and essential to our national defense. It is of great 
importance that each be afforded a fair opportunity to compete for this traffic. 
Some reduction in rail rates which would be otherwise reasonable is necessary 
to give the respondents a fair opportunity to compete with the tank-truck opera- 
tors, but the proposed rates * * * would reverse the present situation and deprive 
the tank-truck operators of a fair opportunity to compete with the respondents. 
Being lower than necessary to meet the competition, they would result in an undue 
burden upon the respondents’ other traffic. These eventualities would not be con- 
ducive to the establishment of reasonable rates, the avoidance of destructive com- 
petitive practices, and the preservation of a transportation system adequate to 
meet the needs of commerce and the national defense, within the meaning of the 
national transportation policy. The problem in these proceedings is to arrive at 
an adjustment which will square with that policy and the other provisions of the 
act, and be fair to both forms of transportation” (p. 691). 

Alcoholic liquors in official territory (283 I. C. C, 219 (1951; Div. 2)): 

Railroads proposed to establish reduced rates on alcoholic liquors between 
points in official territory. Various motor-carriers and water-carrier interests 
protested. 

As to the compensatory character of the rates, the Commission said : 

“Evidence offered by the respondents shows that the proposed rates would 
return revenues approximating 146 percent of the fully distributed costs. They 
compare favorably with the rates on numerous other commodities moving in 
official territory which have weighted-average hauls about the same as that of 
alcoholic liquors” (p. 223). 

Yet the ICC found the proposed rates too low, saying: 





1The New Automobiles case was New Automobiles in Interstate Commerce (259 I. C. C. 
475 (1945)). 
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“The record is persuasive that if the respondents are to participate in the 
movement of this traffic their rates must be on a level which will furnish some 
inducement to the shippers to use the rail services as compared with the more 
advantageous motor-carrier services. The rates here proopsed, however, clearly 
are lower than necessary to meet the competition. The establishment of rates 
on such low levels would invite further reductions by the motor carriers leading 
to a possible rate war, with serious adverse effects upon the revenues of both 
respondents and the motor carriers. Moreover, the proposed rates, in our opinion, 
do not properly reflect the relatively high value of this traffic, its classification 
ratings, nor the fact that it embraces articles in the luxury class. Considering 
these factors, the traffic would not bear its fair share of the transportation bur- 
den under the proposed rates, and, therefore, such rates have not been shown 
to be just and reasonable” (p. 229). 

Scrap rails from southern ports to Chicago (283 I. C. C. 357 (1951; Div. 2)): 

Railroads proposed to establish reduced rates on scrap iron and steel rails from 
Gulf of Mexico and South Atlantic ports to Chicago. Barge lines protested. 

No question was raised as to the compensatory character of the proposed rates. 

No reduction was allowed. The proposed rail rates were found to exceed by 
only about 30 cents per ton the lowest cost by barge, and the I. C. C. said: 

“The record is convincing that such a narrow differential would effectively 
eliminate water competition” (p. 361). 

The Commission cited as controlling the following language from an earlier 
decision : 

“While the suspended rates have been shown to be reasonably compensatory, 
there is still a question as to whether they may be regarded as unreasonably 
low, in violation of section 1, construed in the light of the national transportation 
poliey declared by the Congress. All Freight from Eastern Ports to the South 
(245 I. C. C. 207, 251 I. C. C. 361). In the proceeding cited the Commission said: 
‘The Transportation Act of 1940 imposes on us the duty to scrutinize rates pur- 
portedly made on the out-of-pocket cost or minimum-rate theory to meet alleged 
competition and to reject them even if they yield something above all costs when 
they are less than prevailing reasonable rates prescribed by us, in the absence of 
proof that they are required to meet the compelling competition, and that they 
will not foster unsound economic conditions in transportation among the several 
carriers or otherwise contravene the policy declared by the Congress in the 
national transportation policy. In the absence of convincing evidence that spe- 
cial rates are justified by the facts and circumstances in particular situations, 
every rate should bear its fair share of the transportation burden’ ” (p. 361). 

Southwestern Tank Truck Carriers Committee et al. v. Abilene & Southern 
Railway Company et al. (284 I. C. C. 75 (1952; Div. 3)): 

Truckers complained that railroad rates on petroleum products from points 
in Illinois, Missouri, Tennessee, Arkansas, Louisiana, Texas, New Mexico, Okla- 
homa, and Kansas to destinations in the Southwest were unreasonably low, and 
sought to have the ICC prescribe higher rail rates. 

The Commission prescribed higher rates despite its findings that: 

“These and numerous other comparisons of record indicate that the assailed 
rates are compensatory” (p. 83); and “The car-mile revenues under the assailed 
seale are substantially higher than the average for all carload traffic” (p. 84). 

It gave as its reasons: 

“It seems clear that the needs of the national defense require adequate and 
efficient truck transportation to. airfields and for industrial, agricultural, and 
domestic users (p. 84). 

“The assailed scale * * * appears to be unduly low in view of the competitive 
situation. 

Pa * + * * * & 


“Where two of several modes of transportation are competing strongly for the 
same traffic and both are necessary to meet the needs of shippers and of the 
national defense, rates of both modes must be reasonably compensatory and so 
related that they will not be unreasonable, unfair, or destructive, but will pro- 
mote adequate, economical, and efficient service by both modes of transportation 
and preserve their inherent advantages” (p. 85). 

Petroleum Products in California and Oregon, 284 I. C. C. 287 (1952; entire 
Commission ) : 

Railroads proposed to establish reduced rates on petroleum products from 
San Francisco Bay area points and from Portland and other ports to destinations 
in southern Oregon. Motor and barge carriers and others protested. 
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As to the compensatory character of the rates, the Commission said: 

“* * * the conclusion is warranted that the proposed rates will meet the 
respondents’ direct costs of operation from the San Francisco Bay area, and 
will contribute substantially to the overhead burden and profits” (p. 304). 

The ICC authorized rates 21% cents higher than proposed from the San Fran- 
cisco Bay area; and declined to authorize any reduction at all in the rates 
from Portland. Its reasons: 

(a) Higher rates from San Francisco,— 

“Costs are not * * * the sole criterion. An important consideration is 
whether the proposed reduced rates are lower than necessary to meet the com- 
petition encountered. No justification appears for the establishment of levels 
of rates lower than the total expenses to shippers incurred in the transportation 
over the competitive routes” (p. 304, 305). 

(b) No reductions from Portiand.—There is no showing of a competitive ne- 
cessity for the reductions made or proposed to be made in the Portland rates. 
The rail and motor rates from Portland had been on a parity for some time. 
There is no showing that the respondents suffered a loss of traffic by reason of 
such a parity. That the rates proposed would in fact alter the competitive 
situation in favor of the respondents is shown by the almost complete cessation 
of movement from Portland by the motortrucks, except to points not served by 
rail, since the effective dates of the reduced intrastate and the related interstate 
rates. * * * The reduced rates propused would affect adversely the maintenance 
of competitive motor-carrier transportation from the Oregon points. Such con- 
sequences to the transportation in Oregon would not be in consonance with the 
national transportation policy, which contemplates the maintenance of reason- 
able transportation charges without unfair or destructive competitive practices” 
(p. 306). 

Coffee from California to Utah and Idaho (2891. C. C. 93 (1953; Division 3) ) : 

Railroads proposed reduced rates on green and roasted coffee from California 
points to points in northern Utah and southern Idaho. Motor carriers protested. 

There was no discussion of the compensatory character of the proposed rates, 
but no reduction was authorized. The Commission said: 

“From the evidence before us, we are convinced that the resulting charges 
under the proposed rates would be lower than necessary to meet the competition, 
and that the establishment thereof would constitute an unfair competitive 
practice” (p. 96). 

Magazines from Darby and Philadelphia, Pa. to Texas (292 I. C. C. 493 (1954 ; 
Division 3) ) : 

Railroads proposed to establish a reduced rate on magazines and periodicals 
from Pennsylvania points to destinations in Oklahoma and Texas. Water 
carriers protested. 

The Commission said: “It thus appears that the proposed rate would be 
compensatory” (p. 496); but it nevertheless permitted no reduction. If found: 

“The record is convincing that the proposed rail rates are lower than necessary 
to meet the presently ineffective competition over the water, water-rail, or water- 
truck routes, and that the proposed rates would result in a needless sacirfice 
of carrier revenue and in unfair or destructive competitive practices, in con- 
travention of the national transportation policy” (p. 496). 

Pig lead from Texas to East St. Louis and St. Louis (292 1. C. C. 797 (1954; 
Division 3) ) : 

Railroads proposed to establish a multiple-car rate on pig and slab lead from 
certain Texas points to St. Louis and East St. Louis. Barge interests protested. 

There was no discussion whatsoever of the compensatory character of the rate 
proposed ; but the Commission said: 

“The paramount question to be decided is whether or not the proposed rate is 
lower than necessary to meet the competition offered by barge service from 
Brownsville” (p. 799). 

It found: 

“Establishment of a reduced rate as proposed by the respondents is thus in- 
dicated to be lower than necessary to meet the existing barge competition, and 
would constitute an unfair competitive practice inconsistent with the national 
transportation policy” (p. 800). 

Aluminum articles from Texas to Illinois and Iowa (293 I. C. C. 467 (1954; 
Division 2)): 

Railroads proposed to establish a reduced all-rail rate on aluminum billets, 
blooms, ingots, pigs, and slabs from Gregory and Point Comfort, Tex., to 
Riverdale, Iowa. 
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This was the second attempt to establish a competitive all-rail rate for these 
commodities over this route. In Aluminum, Point Comfort Tew#x., to Hast 
Davenport (283 I. C. C. 85 (1951) ), the railroads had sought in vain to establish 
a reduced rate, but the I. C. C. held that it was lower than necessary to meet 
the competition. Now, in the instant proceeding, as stated in the ICC report: 

“The respondents point out that the situation which they anticipated when 
they made the previous attempt to reduce their rates on this traffic has developed 
and that the major portion, if not all, of the traffic, during the period in which 
there is open navigation on the upper Mississippi River, has been shifted to 
barge lines” (p. 469). 

Despite this background and despite the absence of any question with regard 
to the compensatory nature of the rate now proposed, the Commission authorized 
a rate 47 cents higher than that proposed by the railroads. It said: 

“Considering the values of the commodities, their physical characteristics, the 
additional difficulties which are involved in a truck movement in making de- 
livery at destination, the substantially longer transit time by water, the move- 
ment by rail during periods of closed navigation, and also the economies which 
could result from more efficient methods of handling in connection with the move- 
ment by water, we conclude that a greater spread between the rail and water 
transportation costs than would result from the rate proposed is necessary for 
competition that is not unfair or destructive, as required for consistency with the 
national transportation policy” (p. 472). 

Tinplate from Fairfield, Ala., to New Orleans, 294 I. C. C. 397 (1955; Division 
Z)): 

Railroads proposed to establish a reduced rate on tinplate and related com- 
modities from Fairfield, Ala., to New Orleans. Motor carriers and barge lines 
protested. 

The ICC said: “The evidence indicates that, at least over the more direct 
routes, the proposed rate would be reasonably compensatory” (p. 400); but the 
motor carriers urged: “* * * that the purpose of the proposed reduction is to 
deprive them of their present share of the traffic rather than to meet barge-line 
transportation” (p. 400). 

Authorizing a rate higher than that proposed by the railroads, the Commission 
said: 

“The evidence is convincing * * * that the proposed rate of 36 cents would be 
lower than necessary to afford the carriers concerned a fair opportunity to com- 
pete for this traffic, and that a rate of 40 cents, minimum 80,000 pounds, would be 
just and reasonable, and competitively fair to all carriers competing for the 
traffic” (pp. 403-404). 

Sugar from Atlantic and gulf ports to Ohio River crossings (296 I. C. C. 121 
(1955 ; division 2) ) : 

Railroads proposed reduced rates on sugar from New Orleans and other sugar 
originating points on the South and North Atlantic coast to Ohio River crossings 
(Cincinnati, Louisville, and Evansville) and certain other points in Indiana, 
Kentucky, Ohio, and Tennessee. Barge lines and other water-carrier interests 
protested. 

The Commission found: 

“The earnings resulting from the proposed rates would compare favorably 
with those for comparable hauls on various other commodities * * * the evi- 
dence is convincing that the proposed rates would be reasonably compensatory” 
(p. 125). 

It nevertheless held that the proposed reduced rates were not shown to be just 
and reasonable, and said: 

“In determining the amounts by which the rail carriers should be permitted 
to reduce their normal rates to meet water competition, cost of service is not the 
only consideration. It is obvious that, to some extent at least, the rail carriers 
provide a service superior to that of barge-line transportation, a factor which 
the Commission has recognized in past proceedings of this character. * * * In 
these and similar proceedings the rail carriers have been limited to rates approxi- 
mately 10 percent bigher than the overall water costs” (p. 135). 

Incidentally, in connection with the foregoing finding of “obvious” superiority 
in rail service, the only testimony on this point referred to in the ICC report was 
therein summarized as follows: 

“A witness for this shipper [Savannah Sugar Refining Corp.] testified that 
the relative slowness of barge transportation was not to its disadvantage because 
the purchaser is not required to pay for the sugar until it is received and, in the 
meantime, is protected in the event of a fluctuation in price; and that, on the con- 
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trary the slowness of barge transportation is often advantageous to the shipper 
where storage space may not be available.” [Emphasis supplied.] (P. 126.) 

Sulfur from Louisiana, Texas, and Wyoming, to Illinois, Iowa, Michigan, 
Minnesota, Nebraska, and Wisconsin (297 1. C. C. 1 (1955; division 2) ) : 

Railroads proposed reduced rates on crude sulfur from origins in Louisiana, 
Texas, and Wyoming to certain destinations in Wisconsin, the Upper Peninsula 
of Michigan, Minnesota, Illinois, lowa, and Nebraska. Barges protested. 

The matter of the compensatory character of the proposed rates was not men- 
tioned in the ICC report. The proposal contemplated all-rail rates which would 
be 12 cents to $2.20 per gross ton greater than water-truck costs to shipper. 

The Commission authorized no deduction, finding “that the reduced rates pro- 
posed are not shown to be necessary to meet existing water and potential 
water-truck competition” (p.5). It said: 

“How much of a rate spread, water under rail, or water-truck under rail, would 
make feasible a diversion from rail transportation to water transportation to 
these destinations is uncertain. There are a number of unfavorable factors pres- 
ent in the transportation by water which are not encountered in the transporta- 
tion by rail that militate against the use of barge-lake or barge-lake-truck service. 
* * * All of these factors are considerations in the determination of the mode 
of transportation” (p.4). 

Ziming gear chains from Ithaca to Cleveland (297 I. C. C. 208 (1955; division 
2)): 

Railroads proposed to establish a reduced rate on timing gear chains, from 
Ithaca, N. Y., to Cleveland, Ohio. Motor carriers protested. 

As to the compensatory character of the proposed rate, the Commission said: 

“The compensatory nature of the proposed rate is supported by a comparison 
with earnings of the two carriers which participate in the movement” (p. 209). 

Actually, the proposed rate would have produced ton-mile revenues three times 
greater than system averages of the rail carriers. 

The ICC did not authorize any reduction in the rail rate. It said: 

“The burden of proving the justness and reasonableness of the proposed change 
is upon the proponent carriers. Although the proposed rate appears to be com- 
pensatory, this in itself is not enough where, as here, the rate is not shown to be 
on a maximum reasonable basis. In such circumstances the rate must be shown 
also to be no lower than necessary to meet the competition of other carriers. The 
only justification advanced by the respondents for the proposed reduction, and 
the only yardstick offered to measure the resultant differential, rail under motor, 
is the additional cost that is alleged to be incurred by the shipper in shipping by 
rail. There is no convincing evidence that such additional cost exists or, if it 
does exist, how much itis. Thus, the respondents have not sustained their statu- 
tory burden. 

“From the evidence before us, we conclude that the proposed rate is lower than 
necessary to meet competition, and that the prospective establishment thereof 
constitutes an unfair competitive practice in contravention of the national trans- 
portation policy” (pp. 209-210). 

Pig Iron from Rockwood, Tenn., to Chicago and Joliet (298 ICC 480 (1956; 
division 2) (report on reconsideration) : 

Railroads proposed to establish a reduced rate on pig iron from Rockwood, 
Tenn., to Chicago and Joliet, Ill. Barges protested. 

The ICC found that “the rate proposed appears to be compensatory” (p. 431), 
but held: 

“Upon further consideration of the record, we are persuaded that the inferior 
barge-rail service and much higher minimum which exist here necessitate a rate 
materially lower than that over competing all-rail routes if any substantial 
portion of this traffic is to move over the water route. It follows that the pro- 
posed rate is lower than necessary to meet the competition, and constitutes an 
unfair and destructive practice, in contravention of the national transportation 
policy” (p. 482). 

Gasoline and Fuel Oil from Friendship to Virginia and West Virginia (299 ICC 
609 (1957; division 3) :? 

Railroads proposed a reduction of 1.5 cents generally in their rates on gasoline 
and other petroleum products from Friendship, N. C., to numerous destinations 
in Virginia and West Virginia. This would have brought the rail rates 1.5 cents 
below truck rates. The motor carriers protested. 


2 This case was reopened for further hearing during January 1958. 
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The ICC found that the proposed rates would be compensatory : 

“Thus, the proposed rail rates would in all instances, as did the prior rates, 
contribute substantially to the overhead burden from all carload traffic. * * * 
We conclude that both the rail and the motor rates from Friendship are and 
would be reasonably compensatory” (p. 617). 

The Commission found further : 

“It thus appears that for the rail hauls here concerned, the rail carriers have an 
inherent advantage in cost over the motor carriers for distances of about 75 miles 
or more” (p. 619). 


The rates authorized, however, were only 1 cent less than the truck rates. 
The ICC gave as its reason: 

“The evidence before us is persuasive that under an equal basis of rates in this 
area the tank trucks would carry most of this traffic, and also that under a 
spread of 1.5 cents, rail under motor, the great bulk of the traffic would be carried 
by the railroads. It indicates, in addition, that a spread of about 1 cent, rail 
under motor, for distances of 75 miles or more from origin would give full 
recognition to the inherent advantages of each mode of transportation and afford 
both modes a fair opportunity to compete for the traffic” (pp. 620-621). 

Senator Smatruers. All right, Mr. G. C. Taylor, of the Mississippi 
Valley Barge Line Co. 

All right, Mr. Taylor, we are glad to have you back for your second 
turn at bat. We have a second go-around for some of these people. 
We are glad to hear you again on : this specific section. 


STATEMENT OF G. C. TAYLOR, PRESIDENT, MISSISSIPPI VALLEY 
BARGE LINE CO., OF ST. LOUIS, MO., ACCOMPANIED BY HARRY C. 
AMES, ATTORNEY 


Mr. Taytor. I have with me Mr. Harry C. Ames, who has a long 
history as a commerce attorney, has been an examiner with the Com- 
mission, and has been commerce attorney for our company since its 
inception. I suspect that there will be, perhaps, questions that I am 
incompetent to answer, technically, and I hope it will be permissible 
for me to refer such as I don’t feel competent on to him. 

Senator Smaruers. He is competent; I have had several meetings 
with him, myself. 

Mr. Taytor. My name is G. C. Taylor. I am president of the Mis- 
sissippi Valley Barge Line Co. with headquarters in St. Louis, Mo. 
The statement I am about to make is presented on behalf of the Inland 
Waterways Common Carriers Association, of which my company is a 
founding member. 

The Inland Waterways Common Carriers Association is composed 
of most of the common carrier barge lines on the inland waterways of 
mid-America. We serve 21 States along 6,500 miles of navigable 
rivers and canals. 

We appear here today in opposition to section 5 of S. 3778. This is 
the controversial section that would change the rules of railroad rate- 
making by adding a third subparagraph to section 15 (a) as follows: 

In a proceeding involving competition with another mode of transportation, 
the Commission, in determining whether a rail rate is lower than a reasonable 
minimum rate, shall consider the facts and circumstances attending the move- 
ment of the traffic by railread and not by such other mode. 

We do not oppose the other seven sections of this bill. We are 
genuinely anxious to see the railroads recover full economic health. 
It is our position, however, that the changes in the rules of railroad 
ratemaking proposed in this section could result in the elimination of 
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the powerful influence of low-cost barge transportation on the economy 
of the midcontinent half of the Nation. 

The central issue raised by this new proposal is whether the Inter- 
state Commerce Act shall continue to operate as a safeguard for the 
public as well as for ourselves against the misuse of economic power. 

I think you should know that the recession has become a serious 
matter for the barge lines as well as for other forms of transportation 
and for industry generally. At the end of April, 24 percent of our 
towboats were tied up. 

Senator Scuorrren. I would like to ask Mr. Taylor, if you don’t 
object, Mr. Chairman, so I might get this thing in my proper perspec- 
tive—which is limited, I will tell you that very frankly. 

The thing that you fear—and I take it some of these other gentlemen 
who have testified here fear—that by that wording it would mean we 
could only consider the railroad as one mode there, or in other words, 
you figure that that would have to be construed tightly all the way 
down the line by the Commission and would shackle the Commission 
in its approach to any matters coming before it ? 

Mr. Taytor. That is the way I understand it; yes, sir. 

Senator Scuorrrex. In other words, that is the burden of your ap- 
proach to this thing? 

Mr. Taytor. Correct. 

Senator Scuoerrret. All right. Proceed. 

Mr. Taywor. It had been necessary to reduce our towboat per- 
sonnel by 26 percent. I should say in that statement I am speak- 
ing for the members of the IWCCA, asa group. And again, for that 
group, in the first quarter of the year, the members of the IWCCA 
experienced a decline of 15.3 percent in gross freight revenues com- 
pared with the same period in 1957. Those freight revenues declin- 
ing from $19,196,000 in 1957 to $16,248,000 between the 2 periods. 

As you are aware, the act, as it now stands, is the only safeguard 
available to the surface transportation industry against unfair and 
destructive competitive practices. The Reed-Bulwinkle Act of 1948 
specifically exempts the transportation industry from the antitrust 
statutes and permits regulated carriers of the same type to meet to- 
gether to agree upon industrywide rates. The Robinson-Patman Fair 
Trade Practices Act specifically exempts the regulated transportation 
industry on the theory that the objectives of that act will be achieved 
through ICC control over competitive practices. 

If the Interstate Commerce Commission is to be restrained from 
considering the effect of reduced rail rates on other modes of transpor- 
tation, there can only be one result: the way will be opened for a rate 
war of extermination against smaller and weaker carriers without 
any means of control by any impartial agency over practices which 
would be condemned either under the Unfair Trade Practices Act 
or the acts desiged to prevent monopolies. 

The seriousness of the issue before us is emphasized by the testi- 
mony of the Chairman of the Interstate Commerce Commission, Mr. 
Howard Freas, before the Senate subcommittee, some little time ago. 
He said: 

I believe that if transportation history teaches any one thing, it is that while 


competitive forces generally are effective in reducing prices and improving stand- 
ards of service, these same competitive forces in the transportation field, if un- 
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checked, will result in eliminating competition as between competing shippers, 
geographical areas and territories. 

In 1955, the Secretary of Commerce issued a report recommendin 
legislation known as the “three shall nots” which, if enacted, woul 
have had the same effect as the present proposal. It is most significant 
that further careful study of this recommendation has now led the 
Commerce Department completely to reverse its stand. In a letter 
to Senator Smathers, Sinclair Weeks, Secretary of Commerce, said 
on April 22, 1958: 


A “three shall nots” rule, if made applicable outside the transportation field 
would seem to conflict with provisions of the antitrust laws applicable to the 


rest of the industry, which require consideration of the effect of unreasonably 
low prices on competition. * * * 


Instead of the “three shall nots” rule, it is urged that the Congress enact 
legislation which would permit the Interstate Commerce Commission, in deter- 
mining what is less than a reasonable minimum charge, to take into consideration 
the effect of a rate on competition or on a competitor only where its effect might 
be substantially to lessen competition or tend to create a monopoly in the trans- 
portation industry or where the rate was established for the purpose of eliminat- 
ing or injuring a competitor. 

In other words, it is basic to our free enterprise system that de- 
structive and unfair competitive practices must be restrained if com- 
petition is to flourish. 

Thus, it is clear that the barge lines are not alone in their fears of 
rate wars. You will recall, as we do, that the railroads have once 
before put the water carriers out of business. There is wide recogni- 
tion of the fact that they could and would do so again if given the 
opportunity. The passage of time has changed the type of equipment 
used and the operating personnel, but the character and keenness of 
the competition is the same. 

I will not take up your time with extensive quotations from the 
Senate debate which led to the enactment of the safeguards which we 
believe would be repealed by the Smathers proposal. Suffice it to 
say that the water carriers, with the single exception of my own com- 
pany, vigorously opposed the extension of regulation to the river. 
The principal fear at that time was the prospect of the manipulation 
of railroad rates in such a manner that water differentials reflecting 
the inherent advantages of low-cost water transportation would be 
eliminated. 

Senators Reed, Truman, Wheeler, and Connally took pains on the 
Senate floor to bring out that the intent of the legislation was to 
insure continuance of water transportation under fair and impartial 
regulation. 

In the discussion of this subject, the national transportation 
pn which specifically says, among other things, that the act is to 

e administered so as to recognize and preserve the inherent advan- 
tages of various modes of transportation, was repeatedly referred to. 
In addition, the proponents also referred to section 305 (c) and 
section 15 (a) as providing protection for the water carriers from 
destructive competition. 

The following colloquy took place between Senator Norris of 
Nebraska and Senator Wheeler of Montana during the debate: 


Mr. Norris. Disastrous rates can be brought about by reducing them just as 
well as by increasing them, as a matter of fact. 
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Mr. WHEELER. Exactly. 

Mr. Norris. And the water carrier ought to be protected on the freight that 
ought to be carried by water rather than on the railroads, 

Mr. WHEELER. It would be absolutely protected under this measure. 

Mr. Norris. That is what I want to see done. 

Mr. WHEELER. There is not any question about it. Under the rate-making 
provision and under the other provisions I have read, there is not any question 
about it. 

Senator Smatuers. You were satisfied with what Senator Wheeler 
said then, weren’t you? That has been the case, has it not? 

Mr. Tayxor. Yes. The provisions—— 

Senator Smatuers. You go ahead, I will get to that later. 

Mr. Taytor. The “provisions” to which Senator Wheeler referred 
were, of course, the transportation policy and the concluding sentence 
of section 305 (c) which reads: 

Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation from those in 
effect by a rail carrier with respect to rail transportation shall not be deemed 
to constitute unjust discrimination, prejudice, or disadvantage, or an unfair or 
destructive competitive practice, within the meaning of any provision of this 
act. 

The competitive problem here involved is made urgent by a rela- 
tively simple fact. In letting down the bars against allout cutthroat 
competition between modes of transportation, we must remember 
that we are dealing with entities of dramatically unequal size. Com- 
petition between barge lines and railroads is not a battle between 
equals. 

If section 5, as here proposed, is to be enacted and the railroads are 
to be freed of the necessity of considering the effect of reduced rates 
on other modes of transportation, there is wide agreement that the 
barge companies will soon be fighting a rate war for their own lives. 
In stich a war, how would the two opponents stack up ? 

1. Last year railroad gross revenues were over $10 billion. The 
revenues of the common carrier barge lines were $100 million. This 
is a hundred to one ratio. 

2. The railroads serve literally thousands of destinations in all 48 
States. Barge lines are confined to points and places along the rivers, 
plus a limited penetration into the interior. The railroads need only 
reduce their rates to a relatively few points in order to eliminate the 
barge line differentials and capture barge traflic. There would re- 
main thousands of destinations where they could maintain normal 
rates or even put in higher rates to offset the losses they would incur 
in the rate war. 

3. Over 80 percent of the barge revenues come from six commodity 
groups as defined by the ICC. The railroads haul literally thousands 
of commodities which are not adapted to water transportation. They 
could easily concentrate their efforts on the sclatively few commodi- 
ties essential to the barge lines and make up any losses they incur 
by increasing rates on the thousands of commodities for which the 
barges do not and cannot compete. 

4. The common carrier barge lines are particularly vulnerable to 
this selective rate cutting since their annual reports are publicly filed 
and compete information on their limited types of tonnages are a 
matter of record. 

With assurance of fair dealing in the interplay of carrier competi- 
tition, low-cost barge transportation performs a most useful function 
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in keeping down the cost of living for a large part of the Nation. 
Farmers get more for their grain when they ship by river. Indust 
and the consumer enjoy lower light bills because of river-borne coal. 
Low-cost transportation on the rivers has played a critical role in the 
industrial dinaheconanih and expansion in the river valleys. In the 
past few years this circumstance has brought billions in new invest- 
ment and hundreds of thousands of new jobs to the Mississippi, Illi- 
nois, and Ohio River Valleys as well as to the gulf coast. 

Low-cost river transportation is based on the fundamental inherent 
advantages of the floated ton. On questions of labor productivity, 
fuel consumption, cost of equipment and, of course, rates, the barge 
lines have far lower operating costs than rail lines. The average 
rates for barge-line service are about 4 mills per ton-mile as compared 
with 14 mills by rail. 

If rail rates bore a reasonable or anything like a uniform relation- 
ship to the overall cost of performing the service, the question of 
rate regulation would be much less complicated. The fact is, how- 
ever, that the railroads operate under a system of apportioning costs 
which completely distorts this picture. The burden of transportation 
is distributed arbitrarily over millions of different articles from sand 
and slate to typewriters and explosives. Theoretically each commod- 
ity is assigned a rate compatible with its ability to pay or what the 
traffic will bear. 

In actual fact the distribution of the burden is a matter of manage- 
ment convenience and judgment which can be manipulated within 
very broad limits to meet competitive situations, real or imaginary. 
A commodity receiving a low rate for a haul along the rivers may be 
charged a third or a half more in noncompetitive areas. Hence, a 
financial war chest can be and is built up with which to operate a rate 
war against the river carriers to the detriment of the shipping public. 

The railroads are now restrained by the Interstate Commerce Com- 
mission from carrying this procedure through to its logical conclusion, 
and putting the barge lines out of business. Under existing law, the 
barge lines have succeeded, in most cases, in preserving their dif- 
ferential rates. There is no need to labor the point that a rail rate 
equal to the overall expense to the shipper by barge would mean the 
elimination of barge traffic. The barge service is slower; with few 
exceptions, it entails only a movement of the loaded barge from dock 
to dock. This means that the shipper and consignee usually assume 
the burden and expense of loading and unloading the barge. We have 
never hauled a pound of freight, as far as I know, on a parity of charge 
with the railroads and our tariffs contain no provision for such 
haulage. 

In a decision written by the late Commissioner Eastman in 7. S. 
War Department v. A. & S. Ry. Co. (92 I. C. C. 528), he said: 

A water carrier like the barge lines must be able to secure some traffic to 
and from interior points if it is to prosper, and in the case of the barge, with 
its slow and inferior service, such traffic cannot be secured without resort to 
different rates. 

In Alabama Great Southern R. R. Co. v. United States (340 U.S. 


216), decided in 1951, the Supreme Court completely reaffirmed the 
differential principle. It said: 


Admittedly, barge service is worth less than rail service. It is slower, re- 
quires more handling and entails more risk. A shipper will pay only what the 
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service is worth to him. The shippers’ evidence, the Commission found, in- 
dicated a fairly unanimous view that the principal worth to them of shipping 
by barge was the saving in transportation expense which it offered. The Com- 
mission is not bound to require a rate as high for the inferior as for the superior 
service. To do so would certainly destroy the principal worth of the inferior 
service and send all freight to the railroads; practically, there would be no 
competition between the different modes of transportation. 

The two cases referred to had to do with carload units of traffic 
in joint barge and rail service. Ifa differential in favor of the barge 
line is necessary in that situation, it is much more so in the case of 
traffic moving in bargeloads. 

Permitting the railroads to set rates without regard to differentials 
for water carriers and to consider rail rates in a vacuum, would 
obviously spell ruin for the barge industry and eventually higher rates 
for the shipping public. 

The moment the new provision should become law, the railroads 
would accelerate their campaign to cut rates to exact parity with the 
charges by barge, or lower. I say “accelerate” because they have 
already published such rates on superphosphate, iron and steel pipe, 
and sugar, which together account for a very substantial portion of 
the river tonnage. 

It has been suggested that if the railroads reduce their rates to a 
parity, we should use our advantage as the low-cost operator to reduce 
our rates and recreate the differentials. This is agreed, but that 
would only mean a rate war, and the Commission for years has gone 
on the theory that the best time to stop a rate war is before it got 
started. There is no question that the barge lines would fight as long 
as they could before giving up, but the railroads, as I have indicated 
above, would overpower us in the end. 

In Petroleum Between Washington, Oregon, Idaho and Montana 
(234 I. C. C. 609, at 637), the Commission, in dealing with the inter- 
play of competition between railroads, on the one hand, and motor 
carriers and water carriers, on the other hand, had this to say: 

We were given power to fix minimum rates primarily for the purpose of 
preventing destructive competition in rates and promoting the financial stability 
of the transportation agencies. Our duty in the exercise of that power is not 
done, therefore, if we allow competitive rates to gravitate to the lowest possible 
level. Minimum rates should be fixed, if it can be done, at levels which are 
consistent with some degree of carrier prosperity ; and in so fixing them we ought 
to be able to count on the cooperation of the shippers, because reasonable 
prosperity for the carriers is in the final analysis to the advantage of those 
whom tuey serve. 

A test case was made of that decision and it was upheld by the 
courts Scandrett v. United States (32 Fed. Supp. 995; Scandrett v. 
United States, 312 U. S. 661). ; 

At this point I would like to depart from the prepared testimony 
to this extent. When I testified previously, I was asked a question by 
Senator Lausche. That question: 


If a rail carrier is in a position to reduce its rates on a given commodity and 
still earn a profit over its fully distributed costs of operation, should it be 
allowed to make such a reduction, or should it be prevented from so doing 
because it might have a harmful effect upon competing modes of transportation? 


My answer at that time was that that was an extremely complicated 
question and had to be considered in relation to other rates. Subse- 
quently, Mr. Ames wrote Senator Lausche a letter in considerable 
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detail on this subject, and I don’t know whether that letter has been 
made a part of the record of this Committee or not. 
Senator Lauscue. I do not recall. 


Mr. Taytor. I would like at this time to present it to become part 
of the record, if that is permissible. 


Senator Smatuers. Is it that big? Let’s make it part of the record 
by reference. 


Mr. Taytor. That is right. 


Senator Smatuers. Sure, we will be delighted to make it part of 
the record. 


Mr. Ames. It takes a lot of words, but not quite that many. 
Senator Smatuers. I thought that was all one. 
(The letter referred to is as follows :) 


AMEs, Hitt, & AMES, 


Washington, D. C., March 21, 1958. 
Hon. FRANK J. LAUSCHE, 


United States Senate, 
Washington, D. C. 


My Dear Senator: At the hearing on March 17, 1958, before the Smathers 
subcommittee, you propounded to Mr. G. C. Taylor, president of the Mississippi 
Valley Barge Line Co., a question which I believe may be phrased as follows: 

“If a rail carrier is in position to reduce its rate on a given commodity and 
still earn a profit over its fully distributed costs of operation, should it be 
allowed to make such a reduction, or should it be prevented from so doing 
because it might have a harmful effect upon competing modes of transportation?” 

Out of an experience of 10 years as an attorney-examiner with the Interstate 
Commerce Commission and 29 years as a member of its bar, I hope you may 
find the time to read my answer to your question. I cannot pose as a neutral 
because Mr. Taylor’s company has been my client since its inception. I have, 
however, been confronted with this question in many cases before the Commis- 
sion and believe I have had as much contact with it as any lawyer in the country. 

First of all, the question as stated is an outstanding example of oversimplifica- 
tion. If we could deal with the rate situation on 1 commodity, in 1 movement, 
closing our eyes to all others as well as to the effect of such a reduction the 
answer would be plain. The rail carrier should be allowed to make the reduc- 
tion. But anyone even casually familiar with the freight-rate problem knows 
full well that ratemaking cannot be insulated to such an extent. 

In competitive ratemaking involving rail carriers and water carriers two 
truisms must be constantly in mind. They are: 

(1) Water carriage cannot hope to survive unless power is lodged in 
some forum to insure the continued maintenance of water rates differentially 
lower than the corresponding all-rail rates between the same points; and 

(2) Water carriers would lose in an all-out rate war against carriers by 
rail. 

No shipper in his right mind would use water-carrier service, in bargeloads, 
subject to minimum weight requirements of 500 tons or more per shipment, when 
his traffic could be moved from and to the same points in the faster, more direct 
service by rail under minimum weights of 40 or 50 tons per shipment at the 
same price. Moreover, bargeload shipments must be loaded and unloaded by 
shippers and, therefore, require two additional handlings, as compared with ship- 
ments by rail. In our entire experience we have never published bargeload 
tates on a price parity with rail rates, and we would not presume to solicit ship- 
pers on any such basis. 

These things considered, let us visualize what would happen if rail carriers 
were given a free hand in making competitive rates. Their first move would be 
to reduce their all-rail rates to an exact parity with the overall charges which 
would attach to a bargeload shipment from and to the same points. As soon 
as outstanding commitments would permit, the shipper would change over to 
rail service. At this point in the competitive struggle the barge line would 
reduce its rate and thus recreate the old difference or differential under the 
rate by rail. Thus the rate war would be set in motion. 

Rate wars, whether between rail carriers themselves or between rail carriers 
and water (or motor) carriers, have never been conducive to sound economic 
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conditions in transportation. In the early days, for example, when the railroads 
could make rates for future application without regulatory restraint, carriers 
operating between Buffalo and the North Atlantic ports, in their zeal to handle 
grain coming into Buffalo by lake and moving to the said ports for export, pub- 
lished rates for that 400-mile haul which were approximately one-half cent per 
100 pounds. (See In the Matter of Differential Rates, 111.C.C.13.) Many other 
examples, not quite so flagrant, could be instanced. 

The Commission has always felt—and students of transportation have agreed— 
that it is better that rate wars should be stopped at their inception, rather than 
being allowed to continue to the point where one participant retires from the 
field, or where the rates gravitate to the bottommost level in the zone of reason-- 
ableness. This philosophy was applied in a case involving the haulage of petro- 
leum products in the Northwest Pacific area. The railroads, the water carriers, 
and the motor carriers were competing for the traffic. The rail carriers pub- 
lished reduced rates in order to capture the traffic. On protest, the reduced rates 
were suspended. Even though the reduced rail rates covered fully distributed 
costs, the Commission found them not justified but it did approve rail rates some- 
what higher than the competitive water-truck rates. In rationalizing its action, 
the Commission stated: 

“We have here a situation where carriers by rail, by highway, and by water 
are engaged in a competitive struggle over an important form of traffic. 

w * * * * = ca 


“We were given power to fix minimum rates * * * primarily for the pur- 
pose of preventing destructive competition in rates and promoting the financial 
stability of the transportation agencies. Our duty in the exercise of that power 
is not done, therefore, if we allow competitive rates to gravitate to the lowest 
possible level. Minimum rates should be fixed, if it can be done, at levels which 
are consistent with some degree of carrier prosperity; and in so fixing them we 
ought to be able to count on the cooperation of the shippers, because reasonable 
prosperity for the carriers is in the final analysis to the advantage of those whom 
they serve. [Emphasis mine.] (Petroleum Between Washington, Oregon, Idaho, 
Montana, 234 I. C. C. 609, 636-637.) ” 

The railroads made that decision a test case on the extent of the Commission’s 
minimum rate power, and it received complete affirmation by the courts (Scan- 
drett v. United States, 32 Fed. Supp. 995; ibid., 312 U. 8. 661). 

The Commission’s statesmanlike approach in that case to the matter of com- 
petitive ratemaking would be completely destroyed if Congress were to give the 
railroads the freedom they seek in setting up competitive rates. And entirely 
apart from the disastrous effects of such legislation upon the water carrier 
industry other equally undesirable results would appear to be inevitable. Let 
me explain as briefly as possible the difficult and complex problem to which I 
refer. 

If railroad traffic as a whole is to show a profit between receipts and ex- 
penditures there is placed upon that traffic what is commonly referred to as the 
“burden of transportation.” Since that “burden” is composed of millions of 
different articles which run the gamut from sand, slag, etc., to expensive articles, 
the railroads are faced with the problem of distribution the entire “burden” so 
that each of the various commodities is assigned a share which is compatible 
with its ability to pay the charge or rate assigned. The guiding principles 
involved are commonly referred to as “what the traffic will bear,” or the “value 
of the service.” 

Quite obviously, the actual cost of operating trains does not enter into the 
matter. This must be so because the physical effort, or cost expended, is the 
same whether a car contains 50 tons of sand or 50 tons of expensive machinery. 
So when it is said that any given rate exceeds “out of pocket” or “fully dis- 
tributed costs” we are first of all making a comparison with a figure which has 
not entered into the fixation of the rate, and a figure which, at best, is merely 
an approximation of averages subjected to a certain degree of refinement based 
upon the type of equipment used, etc. 

It follows, therefore, that every time a carrier by rail selects a certain com- 
modity which is moving in water-carrier service, and drastically reduces the 
rail rate on it, the distribution of the “transportation burden” is thrown out of 
gear to that extent so that the slack must be taken up by or assigned to some 
other commodity. Thus, that portion of the shipping public which does not ship 
goods competitive with water carriers is compelled to subsidize the competition. 

The willingness of the rail carriers to make such substantial reductions in 
traffic competitive with water carriers presents a paradoxical situation. Since 
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1945 the rail carriers have been given permission by the Interstate Commerce 
Commission to effect general increases in their rates on 10 or more occasions. If 
all of these increases had been published and kept in effect the cumulative per- 
centages would be more than 100. We must assume, of course, that these various 
requests for increases would not have been granted unless the Commission was 
convinced that the rail carriers needed them. This leads to the further assump- 
tion that the overall rail rate structure cannot be regarded as excessive or 
unreasonably high. How, then, can the rail carriers afford to voluntarily reduce 
these permissive rates to such an extent that their rate structure, instead of 
being over 100 percent in excess of that prior to 1945, is actually less than 
50 percent higher? 

The answer is plain. Their general rate structure has been swelled to such 
an extent by this constant stream of increases that they are able to select com- 
modities competitive with water carriers, reduce their rates drastically, and 
still come up with car-mile earnings which compare favorably with those re- 
flected in the arithmetic averages which go to make up the wholly supposititious 
fully distributed costs. Their competitive efforts may be highly concentrated, 
so far as water carriers on the inland rivers are concerned, because 8 or 10 dif- 
ferent commodity descriptions will account for 90 percent of the traffic handled 
by barge lines. In other words, we are sitting ducks for the competitive sniping. 

The Commission has refused to be misled by these circumstances and has con- 
sistently applied the principles enunciated in the Scandrett case which, as stated, 
have received the approval of the courts. Any other course of action would 
sooner or later spell out the doom of water transportation on the inland rivers. 
This latter statement is not that of an alarmist. The railroads completely elimi- 
nated water transportation on the inland rivers prior to World War I and they 
can and will repeat the process if given free rein. As stated by the late Com- 
missioner Eastman in a separate concurring expression in Petrolewm From New 
Orleans (194 I. C. C. 81): 

“The railroads in their early years encountered stiff competition from many 
steamboat lines plying upon these waters, and they proceeded to meet this com- 
petition ruthlessly. Eventually they swept the waters clean of the competing 
eratt:*. *. 9,” 

We earnestly hope that history will not be allowed to repeat itself. 

If you have read this letter, I thank you. If you have not, I can only say that 
I could not resist the temptation to discuss the complex situation and the many 
facets involved in it. I would deem it a great privilege if I could be given the 
opportunity to sit down with you and go over the matter personally. 

Very sincerely yours, 
Harry C. AMES. 

Mr. Taytor. Whether the railroads are sincere when they argue that 
no referee or supervisory authority is needed in their competition 
with other modes of transportation, is debatable in the light of a state- 
ment made in April 1957, by Mr. Perlman, president of the New York 
Central, in discussing the question whether all regulation should be 
discontinued. He did not favor that proposition so far as competi- 
tion between railroads was concerned, stating: 

This * * * would likely permit too much competition * * * a small railroad 
might come in with cut rates that would upset the operations of the hundred or 
so major railroads * * *. We need some sort of referee * * *. It would mean 
a return to conditions which prevailed before regulation. 

If the New York Central feels the need of a referee on issues among 
railroads, how much more is a referee needed in contests between a 
$10 billion industry and an industry of $100 million? 

The railroads have carefully tried to build up the impression with 
an endless stream of propaganda that in every rate contest between 
the barges and the railroads, the railroads were hog-tied by the ICC 
and the barges sail away with the business. 

Clashes between the water carriers and railroads are frequent and 
the litigation is continuous. The railroads are far from the losers as 
the box score given this committee by ICC Chairman Howard Freas 
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amply demonstrates—I won’t read this, it was read into the record by 
Mr. Pinkney. 

The position of the common carrier barge lines is that the railroads 
have had too much flexibility in destructive ratemaking. The ob- 
sil of Congress should be to tighten the rules rather than abandon 

em. 


In conclusion, it seems to me that this whole controversy may be 
summed up in the following manner: 

1. It is clear that the barge lines must price their service at a figure 
which reflects their inherent low-cost advantage and which, as a result, 
must be lower than that for corresponding service by rail. 

2. It is equally clear that any change in the law which would leave 
the railroads free to wipe out that difference would kill off river com- 
petition, cancel out the low-cost advantages enoyed by shippers, con- 
sumers, and the general public as a result of barge transportation, and 
ultimately result in greatly increased transportation costs. 

3. These things being true, it remains only to determine whether 
the proposed paragraph 3 to section 15 (a) confers such license. 

It seems crystal clear that the language does confer this license and 
should therefore be rejected if the public benefits of low-cost barge 
transportation are to survive. 

Senator Smatuers. All right, Mr. Taylor, thank you very much. 

Now, Mr. Taylor, let me ask you a couple of questions which would 
help clear it up. You are familiar with the whole act, and the fact 
that it has got four separate parts, are you not ? 

Mr. Taytor. That 1s right. 

Senator Smatners. Part 1 has to do with railroads? 

Mr. Taytor. Yes. 

Senator Smatners. Part 2 has to do with motor carriers? 

Mr. Taytor. Right. 

Senator Smaruers. Part 3 has to do with your barge lines, and part 
4 has to do with the freight forwarders ? 

Senator Lauscue. Part 4 with what? 

Senator Smatuers. Part 4 with freight forwarders. 

Senator Lauscne. Thank you. 

Senator Smatners. You are familiar, are you not, with the fact 
that this proposed amendment would come in the section having only 
to do with railroads, are you not ? 

Mr. Taywor. That is correct. 

Senator Smatuers. All right. 

Now, you, then, are familiar, also, with the various times that the 
court has held that the section with respect to barge lines and water 
carriers is sort of sacrosanct; that what happens in these other sec- 
tions does not necessarily and does not usually have anything to do 
with your section. You are familiar with those series of decisions, 
are you not, as the general tenor of the court decision ? 

Mr. Tayrtor. I am not sure that I could say I was, no, sir. 

Senator Smatuers. All right. You make this statement, “In other 
words, it is basic to our free-enterprise system that destructive and 
unfair competitive practices must be restrained if competition is to 
flourish.” You believe in that, I presume, because this is your state- 
ment ? 

Mr. Taywor. That is correct. 
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Senator SmaruErs. Would you be willing, then, to take out of this 
section, which has to do with water carriers, these words, if that is 
what you believe: 
differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation, from those in 
effect by a rail carrier with respect to rail transportation, shall not be deemed 
to constitute unjust discrimination, prejudice, or disadvantage or an unfair 
or destructive competitive practice within the meaning of any provision of 
this act? 

Mr. Taytor. The answer to that, I think, would be “no,” because 
I have made it perfectly clear here that, in my opinion, there is a 
specific difference by water transportation in that the waterline can- 
not operate at all to attract any business without a differential. 

Senator Smatuers. Well, then, in other words, you don’t want to 
subscribe to these words: 
it is basic to a free enterprise system that destructive and unfair competitive 
practices must be restrained if competition is to flourish— 
because it is well established in many instances that the rails, and 
even motor carriers, can carry goods more, we will say, at greater 
compensation to them, and actually more cheaply in some instances 
than can you people from certain points to other points, and yet they 
are never permitted to do that, because this section requires that the 
Commission recognize this differential, and it says that any practice 
which you people have will not be considered, no matter what, to be 
unjust discrimination, prejudice, or disadvantage, or unfair, or 
destructive competitive practice within the meaning of this act. 

So you people have a complete umbrella over you with respect to 
unfair, prejudicial setting of rates. 

Mr. Taytor. I don’t think that the existence of a necessary dif- 
ferential constitutes an umbrella. However, I would like to have 
Mr. Ames make a more detailed reply to that. 

Senator Smatuers. I am just trying to get this one thing straight, 
and then let the other Senators ask their questions. But you do 
recognize that you have now under the law a specific category where 
you are protected more so than any other system of transportation? 

Mr. Taytor. The existence of a differential for water transporta- 
tion is an essential to its existence, and it was put in there for that 
reason. 

Senator Smartuers. That is right, it was recognized by the Con- 
gress. But it is there? 

Mr. Taytor. That is right. 

Senator Smatuers. That is right. What, then, you are concerned 
about is whether or not, if we change section 1, whether or not it will 
have any effect on you people down in section 3; is that what you 
are concerned about ? 

Mr. Taytor. That is right, that is correct. 

Senator Smaruers. Now, of course, our opinion is that it would 
not, and we, of course, told you this several times. But it apparently 
needs more than that. 

Let me ask you this: What was the net rate of return to the water 
carriers last year ? 

Mr. Taytor. In 1957—I have written a letter to the committee on 
that. 
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Senator Smaruers. Was it not the highest rate of return of any 
mode of transportation, that we had ? 

Mr. Taytor. I can’t answer that question. I don’t—— 

Senator Smatuers. Well, it was above, as I recollect, it was about 
8 to 10 percent, was it not ? 

Mr. Taytor. I think I have that letter here. I prefer not to answer 
it from memory. 

Senator Smatuers. Yes. All right, sir. Can we let it stand that 
it is from about 8 to 10 percent, unless you correct me later by virtue 
of a letter? 

Mr. Taytor. All right. I will put it this way: I think it is some- 
where in that range. The detailed answer is in a letter which is part 
of the committee’s record. 

Senator Smatuers. I would say to you, sir, just for the purposes of 
the discussion, that we have made no reference whatever to your par- 
ticular section in here. 

All right, I don’t have any further questions. If anybody has 
“~ questions, I wish they would go ahead and ask them. 

enator Monroney, do you have any? Senator Bible, Senator 
Lausche ¢ 

Senator Lauscue. Yes. 

Do you have any objections to any of the other recommendations 
made by the subcommittee ? 

Mr. Taytor. We have some misgivings about section 6, if section 
5 remains in. 

Senator Lauscne. What is section 6? 

Mr. Taytor. That is the section providing for guaranteed loans to 
the railroads for miscellaneous purposes 

Senator Lauscue. I see. 

Mr. Taytor. With the fear that it might be used as—unfavorably. 

Senator Lauscue. All right. Let’s assume you are listened to and 
this provision is stricken, what helpful legislation will we have passed 
that will help cope with the problem, the physical situation of the 
railroads, that is not likewise accorded to the barge lines and the 
truckers under the recommendation? You are in favor of eliminat- 
ing the 3 percent tax, aren’t you ? 

Mr. Taytor. Yes, sir. 

Senator Lauscue. That will help you? 

Mr. Taytor. That will help all common carriers, all carriers. 

Senator Lauscne. You are in favor of narrowing the definition of 
“aericultural products” ? 

Mr. Taytor. That is correct. 

Senator Lauscne. So that will help you? 

Mr. Taytor. That I don’t think has any particular effect on us, 
but let’s say it is certainly not unhelpful, and probably would 

Senator Lauscue. You are in favor of the establishment of a con- 
struction reserve which will give you deferred taxation rights? 

Mr. Tayrtor. Yes. 

Senator Lauscue. That will help you? 

Mr. Taytor. I would be in favor of that even if it were restricted 
to the railroads. 

Senator Lauscne. All right. Now my question is: Practically 
everything that we will have done will be of equal help to you and to 
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the truckers, except that for the railroads we will give them the right, 
with the approval of the Interstate Commerce Commission, (1) to dis-’ 
continue passenger service, and (2) to have the Interstate Com- 
merce Commission fix intrastate rates when they have an adverse im- 
pact on interstate rates; is that correct ? 

Mr, Taytor. Yes. 

Senator Lauscue. All right. Now, then, what would you recom- 
mend that we should do here to cope with this problem ? 

Mr. Taytor. I don’t know 

Senator LauscHe. Distinguished from the aid that we are giving 
to each of the other modes of carriage. 

Mr. Taytor. I don’t know that I have any suggestions to make.’ 
We have essentially no objection to any proposal that would aid 
the railroads that would not be at the serious expense of their 
competitors. 

Senator Lauscnr. Now, you favor the $750 million guaranteed 
loan fund, providing we keep this restriction against competitive 
strength upon the railroads? 

Mr. Taytor. That is right. 

Senator Lauscue. That is, you are willing for the Federal Govern- 
ment to give money to the railroads, but you don’t want to lift the 
restrictions that we have on them in the operation of their own 
business ? 

Mr. Taytor. I don’t think they should have complete competitive 
freedom against their competitors, Senator. 

Senator Lauscue. I suppose a simple way would be for the Federal 
yovernment to say: “Well, we will give you all the money you need, 
you just keep on operating.” But that is not the permanent cure. 
This $750 million guaranteed loan fund is—what do you call it?—a 
temporary help in their financial plight. But there must be other 
means found to help them. 

Do you have any other suggestions to make about how they can 
be helped ? 

Mr. Taytor. No, sir. 

Senator Lauscue. All right. 

Senator Smaruers. Any other questions? 

Senator YarsoroueH. Senator, I don’t think this is really the place 
to debate this between the committee, but I just want to clarify that 
when the chairman is saying “we,” in the context of this act, he 
speaks for the chairman and not for all the members of the committee, 
because I certainly don’t agree with the chairman’s interpretation 
of this language, the effect of it, if enacted. 

Senator SMatTHeERs. Well, I would say this 

Senator Yarsoroucu. If the chairman meant your opinion, not the 
opinion of all the subecommittee—— 

Senator Smatuers. That is right. I don’t recall when I said that, 
but if I had reference to the language of the subcommittee, then I 
say, “We, the subcommittee”, excluding you, because you were not 
in attendance at most of the meetings. _ 

Senator YarsoroucH. I wasn’t there during the executive session, 
but I asked that it be recorded that I had not voted on it. 

Senator Smaruers. What is that? 
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Senator Yarsoroucn. I made a request of the Secretary, Mr. 
Jarrett, that I be recorded as not having voted on it. 

Senator Smatuers. That is right. 

Senator YarsoroucH. I was unavoidably prevented from being 
present at that time. As a lawyer, with an experience of 5 years as 
a judge, I would think it unfair to myself to sit by and leave the 
implication that I thought that was the correct way to construe that 
language. I think it means what it says. 

Senator Smatuers. The Senator is entitled to any opinion he cares 
to express at any time. 

Senator Yarsoroucu. I am not expressing an opinion on the merits 
of the law, but the construction of the act. To put into the act that 
the railroads don’t have to pay attention to any other mode of trans- 
portation, and then to say that doesn’t mean anything, to me doesn’t 
appeal to the judicial process. 

enator Smaruers. The Senator is entitled to any conclusion which 
he wishes to reach on this. I might say I would hke to refer him to 
a definition of what we had here this morning, of a minimum reason- 
able rate, and ask him, if he would, to read that. 

I think if he would read some of this he would have a little better 
understanding of it. On page 5—it may be that he still would not 
arrive at the same conclusion which some of the others of us have. 
That is why we have courts and differences and even lawsuits, because 
we don’t all arrive at the same conclusion. But there is a definition 
of the minimum reasonable rate, which I think, upon reading, would 
lead you to believe that there is reference to destructive rate practices, 
where the Commission recognizes that it has to consider all these 
factors in determining minimum rates. 

Senator Yarsorouan. I recognize the great knowledge of the chair- 
man on this subject, and my own inadequate knowledge, but plain 
language still means plain language, under the law, to me. 

Senator Smathers. The Senator is entitled to his conclusion. Cer- 
tainly I would not want to cut him off. This is a free oaeeue? 

Senator Yarsoroucn. As I say, Mr. Chairman, I think the place to 
debate this is in an executive session, but I didn’t want to leave the 
implication that “we” includes me—— 

enator Smatuers. I will say this: Any time I say “we,” I don’t 
mean “we,” I mean “I,” and I try as much as I can not to say, even, “I.” 
If the Senator would like me to make that clear, further, I will do so, 
I apologize to the Senator. 

enator YarBorouGH. No apology is necessary, Mr. Chairman. I 
just wanted to state my own construction of the language. 

Senator Smatruers. Any questions? 

Senator Yarsorouan. I have no questions. 

Senator Smatruers. Thank you very much, Mr. Taylor. 

Our next witness is Capt. Ray C. Ingersoll. 

All right, sir. 


STATEMENT OF A. C. INGERSOLL, JR., CHAIRMAN OF THE BOARD, 
THE AMERICAN WATERWAYS OPERATORS, INC. 


Mr. Incersott. Mr. Chairman, Senators; my name is A. C. Inger- 
soll, Jr. I am chairman of the board of directors of the American 
Waterways Operators, Inc., which is a trade association of operators 
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of barges and towboats, tugs, and shallow-draft tankers on the rivers 
canals, intracoastal waterways, and in the harbors of the United 
States, the builders and repairers of this equipment, and terminal 
operators along the inland waterways. More than 200 companies 
have membership in the association. 

Attached to the back of this statement is six pages of details of the 
activities of our members, and with permission I will omit reading 
that and ask that it be included with my statement in the record. 

Senator SmarHers. Very well. 

Mr. Incrrsoxu. In addition to being chairman of the board of the 
American Waterways Operators, I am president of the Federal Barge 
Line, now a privately owned barge line.. 

I had the privilege of appearing before this committee numerous 
times when I was president of this same barge line when it was owned 
by the Federal Government. 

The members of our association are opposed to the proposal em- 
bodied in S. 3778 to amend section 15a of the Interstate Commerce 
Act in the considered belief that the amendment as written will per- 
mit railroads to engage in ratemaking practices which will drastically 
lessen the barge and towing vessel industry’s ability to compete for 
business, and furthermore, that the amendment as written imposes an 
obligation upon the Interstate Commerce Commission to sanction 
such ratemaking practices. We believe such ratemaking practices 
will tend to return railroads to a position of monopoly with respect 
to certain types of traffic at least. We do not believe such ratemaking 
practices are in the public interest. 

This amendment to the Interstate Commerce Act, if enacted into 
law, would be difficult if not impossible to enforce, in our opinion, 
because it is not consistent with the provisions of the national trans- 
portation policy statement in the act. 

Although the other proposals embodied in S. 3778 are not included 
in this hearing, I would like to comment that inland water carriers 
represented in the American Waterways Operators offer no opposition 
to any of them, although we have some reservations as to the wisdom 
of the Government loan guaranties as proposed and especially if the 
loan guaranties should be coupled with the proposed ratemaking 
change. 

Senator Scnorpret. I would like to ask the captain this question : 
How would you approach the guaranties of the railroads who contend 
they are now in precarious financial circumstances, some of them 
probably going bankrupt ? 

Mr. INcersouu. I leave that to the discretion of the fiscal people of 
the Government; I only suggest, in the process of helping them 
financially, you not, on the other hand, let down the bars for them 
to engage in destructive competitive practices which would not be per- 
mitted by the Department of Justice in any other industry. 

‘ Senator ScuorpreL. You think that is what this does, in its present 
orm ¢ 

Mr. INcersouu. Yes, sir. 

Senator ScHorrre.. I must respectfully disagree with you, sir. I 
was interested in what your approach would be otherwise. Do you 
feel that the railroads must have some financial temporary help of 
some kind ? 
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Mr. INcrrsouw. I certainly don’t consider that I am qualified to 
answer the question, Senator. 

Senator ScHorrre.. Very well, thank you. 

Senator Lauscur. If we give them the financial help and don’t 
liberate them from this restriction against using the benefits of their 
inherent advantage in mass transportation, what good will it be for 
use to give them financial aid ? 

Mr. Incersouu. I suggest that they be allowed to use their inherent 
advantage where they possess it. 

Senator Lauscue. That is what we contemplate doing. 

Mr. Incrrsouu. These two proposals taken together 

Senator Lauscur. May I say that is what the subcommittee, those 
who joined in the recommendation, contemplated. [Laughter.] 

Senator Smaruers. I think the Senator is wise to make that qualifi- 
cation before we get any further. [Laughter.] 

Senator Lauscue. Pardon me, I didn’t want to get into a dialog 
here with the Senator. 

Senator Smatuers. Captain, you can go ahead, thank you. 

Mr. Incersoiu. These two proposals, the loan proposal and the rate 
proposal, taken together, tend to create, we believe, an iniquitous busi- 
ness situation that oifers the railroads an opportunity to destroy their 
water-carrier competition on a selective basis. We fear that guaran- 
teed Government loans to the railroads together with the type of rate- 
making freedom we believe would result from the ratemaking rule 
change, which is incorporated in S. 3778, would have the final effect of 
the Government financing rate wars in which the railroads, because of 
the Government guaranteed loans, would have an even greater finan- 
cial advantage over their competitors. Such an intolerable situation 
certainly cannot result in a sounder national transportation system 
than we have, and certainly could not be in the public interest. 

With respect to the Nation’s need for a sound national transporta- 
tion system, I would like to point out to this committee that right now 
our industry is probably suffering more acutely from the business 
recession than any other form of transportation. Made up as it is of 
small, individual operating units which compete aggressively among 
themselves for business, a dropoff in business is more quickly reflected 
in our industry with more drastic financial effect than in other trans- 
portation forms which carry more diversified cargoes than we do. 

We are quite restricted in our cargoes which are limited to only a 
relatively few commodities that can be moved in bulk. Here I would 
like to state for the benefit of the committee that the American Water- 
ways Operators, Inc., includes all forms of barge transportation. 
Among its members are the common carriers, but numerically they are 
a small minority. 

The largest number of members of our association are carriers of 
specialized—carriers engaged in specialized operations of one kind 
and another, usually one-commodity operators. We are quite re- 
stricted in our cargoes which are limited to only a relatively few com- 
modities that can be moved in bulk. 

To add to our industry’s problems, our operators have small reserve 
funds to cushion them in a recession such as we now have. Actually, 
some of our operators are threatened—not with bankruptcy alone— 
but with actual extinction if this recession continues. Their trouble 
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is that they are small businesses and cannot demand or command con- 
gressional relief as the railroads are doing. But I suggest to this 
committee that these barge operators deserve enough attention from 
this Congress to pn them from cutthroat railroad competition such 
as we believe would result from enactment of the proposed change in 
ratemaking rules. 

Transportation rates are now regulated within the framework of 
the Interstate Commerce Act, which is administered with a view to 
carrying out the national transportation policy, written into the law 
in 1940. As a standard of Government policy, we believe this lan- 
guage could hardly be improved upon. Any criticism of the regula- 
tion of competitive ratemaking more properly should be directed at 
the administration of the law, the way it works out in practice, rather 
than at the congressional purposes set forth in the act, because these 
purposes, we believe, are sound. 

The railroad industry complains that it is unduly restrained in its 
ratemaking by the Interstate Commerce Commission .and that such 
restraint is largely responsible for its being in financial difficulties. 
The railroads propose that the statutes be amended to end any consid- 
eration of the effect of their ratemaking on other forms of transpor- 
tation. 

At this point let me say that we in the barge industry sympathize 
with the plight of the railroad industry, confronted as it is with the 
terriffic problems of providing passenger service for a vanishing 
clientele, and carrying a tax burden so heavy as to make almost 
insoluble its problems of equipment replacement. We sincerely hope 
they may be afforded constructive assistance. 

We do not believe, however, that constructive assistance should in- 
clude a license to engage in destructive competition, and this, we 
believe, is exactly what is proposed. 

Other small businesses today are protected by the antitrust laws 
from the misuse of economic power by their bigger, more financially 
powerful competitors. In the transportation industry, this protec- 
tion is provided by the Interstate Commerce Act. The railroad pro- 
posal seeks to emasculate the Interstate Commerce Act so that rail- 
roads may engage in destructive competition with other forms of 
transportation at their option and without such restraint as is now 
afforded by the act. In such a contest between the railroad industry 
and the barge industry, with the latter enjoying revenues only about 
3 percent as great as the former, can anyone doubt the ability of the 
railroad industry to wipe out whole segments of the barge industry ? 

If this were accomplished by across-the-board price competition 
without discrimination and at rates which returned full cost to the rail- 
roads, perhaps we could not complain. But we believe it would be 
accomplished—in fact, that it could only be accomplished—by selective 
price cutting, by using depressed and unremunerative rates to beat us 
to our knees while placing the burden of railroad overhead and profit 
on noncompetitive traffic. 

What other industry enjoys this predatory privilege? We might 
properly also ask, what circumstances warrant extending this unique 
privilege to the rail industry? Would the tactics permitted by such 
a license produce long-term benefits to the rail industry and to the 
public, or would the exercise of such cupidity merely destroy small 
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healthy water carriers, now performing at a profit a type of service 
the railroads can only perform at something less than full cost? 

The railroads are not alone in feeling sometimes that they are treated 
unfairly by the Interstate Commerce Commission. The barge lines 
and the trucklines frequently feel that justice has miscarried. How- 
ever, the Interstate Commerce Act is a complicated statute with a 
great deal of room for administrative discretion in the handling of 
cases which fall upon the Commisison and its staff in mountainous 
detail. Some inconsistency in deciding cases is inevitable, but a proper 
summary of the reasons for occasional apparent inconsistencies was 
made by Commissioner Howard Freas in his testimony before the sub- 
committee of this committee on March 28, wherein he blames an inade- 
quate record for a great deal of the inconsistency in decisions. 

Note that he did not blame the act. This is an explanation that goes 
far toward throwing a spotlight on the root of the troubles that have 
led to the proposal which this committee is now considering. How- 
ever, to correct this situation by revoking the Commission’s authority 
to consider the relation of competitive rates would be a return to the 
law of the jungle in ratemaking and not a constructive progressive 
move. Particularly we believe it would not be constructive help to the 
railroads to permit them to exhaust themselves financially and aggra- 
vate their equipment situation in even more intense efforts to kill off 
water carriers with rates depressed even further than their water 
competitive rates are now depressed. 

Considering the low level of the revenue that this water traffic com- 
mands, as well as the relatively small volume of the traffic, the railroads 
could hardly look for significant revenues from this source. 

It would be more constructive, we believe, to improve the standards 
of regulation by clarification so as to simplify and make more consistent 
the Commission’s procedures and decisions in these competitive rate 
cases. Competent authorities on every hand agree that the administra- 
tion of transportation competition should be such as to bring about 
the movement of traffic by the carrier who is best fitted to handle it. 
The Surface Transportation Subcommittee, itself, said this in its 
report issued on April 30, 1958, following lengthy hearings on railroad 
problems. 

This subcommittee said : 

It is a policy of this subcommittee, and it is believed to be the policy of the 
Congress, that each form of transportation should have the opportunity to make 
rates r¢ flecting the different inherent advantages each has to offer, so that in every 
case the public may exercise its choice, cost and service both considered, in the 
light of the particular transportation task to be performed. 

We find no difficulty in agreeing with that principle. It points up a 
relevant question as to how can the Interstate Commerce Commission 
make a decision as to where lies the public interest in the level of a 
disputed rate without considering the effect of the rate on this com- 
petition? The various provisions of the act are now written with that 

urpose in mind, and if we maintain that purpose in the act and in the 
interpretation and administration of the act, the transportation policy 
provisions will be preserved and the growth of a sound national trans- 
portation system promoted further, as it has already been promoted 
under the Act so far. 

Senator Lauscue. May [ at this time interpose ? 

Senator Smaruers. Yes, sir; Senator Lausche. 
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Senator Lauscue. Questions have been asked by the chairman of 
the relative returns of the different modes of carriage. And I have 
here page 1250 of the record, which is a communication addressed to 
the Honorable George A. Smathers, by the Interstate Commerce Com- 
mission. And I would like to give the figures here. The class 1 line- 
haul railroads, in 1956, had a rate of return on investment of 4.16; class 
1 motor carriers’ property, 1956, a rate of return of 10.4; regulated 
water carriers for 1956, 11.3. The comparative figures are 4.16 for 
railroads, 10.4 for truckers, and 11.3 for water carriers. 

I suggest that that be inserted in the record here because of the 
pertinence to the words just expressed by the witness. 

Senator Smatuers. If there is no objection, we will make that a part 
of the record. 

All right, sir. 
(The letter referred to is as follows :) 


INTERSTATE COMMERCE COMMISSION, 
Washington, D. C., March 27, 1958. 
Hon. Georce A. SMATHERS, 
Chairman, Subcommittee on Surface Transportation, 
Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


Deak CHAIRMAN SMATHERS: In compliance with you recent request for the 
rate of return upon the investment for class I railroads, class I motor carriers of 
property, and carriers by water, the attached information is furnished for the 
year 1956. Data necesary to make the computations for the year 1957 are not 
yet available. 

As you will note from the attached table, the rate of return computed for class I 
line-haul railroads is 4.16 percent; class I motor carriers of property, 10.4 per- 
cent ; and large water carriers, 11.3 percent. 

A number of different rates of return can be compiled for carriers. In past 
railroad general revenue proceedings the Commission has utilized three sep- 
arate formulas: namely, net investment, ex parte 175, and ex parte 115 methods. 
The latter two are based on valuation statistics which are not available for 
either water or motor carriers. In the attached table, therefore, the figures for 
all three groups of carriers have been placed as nearly as practicable on a compar- 
able basis using the net investment method. Investment in property used in 
transportation minus accrued depreciation and amortization, without any allow- 
ance for working capital, has been used for all three classes of carriers. A 
figure corresponding as nearly as feasible to the net railway operating income 
for railroads has been constructed for motor carriers and carriers by water. 

The Association of American Railroads computes its rates of return on a 
slightly different basis from the above which accounts for a small difference: 
3.96 percent published by them as the rate of return of class I railroads compared 
with 4.16 percent computed by us. 

On March 17, 1958, we furnished Mr. Frank Barton, counsel for the subcommit- 
tee, a rate of return for large water carriers of 12.7 percent instead of the 11.3 
percent shown on the attached table. In the computation furnished Mr. Barton 
the water carriers’ net income included certain income due to noncarrier opera- 
tions, such as dividends, interests, etc. In order to make the figure comparable 
to net railway operating income such items were deleted. Net railway operating 
income represents the financial results of the operation of the railroads and is 
the difference between the total railway operating revenues and the sum of rail- 
way operating expenses, taxes (including income taxes), and equipment and 
joint facility rents. It excludes financial items such as dividend and interest 
income, income from miscellaneous nonrailroad operations, fixed and continued 
charges, etc. 

I trust the above information sufficiently answers your inquiry. However, if 


it does not or if we can assist you in any other way, please feel free to call 
on us. 


Sincerely yours, 
HowarpD FreaAs, Chairman, 


26212—58——_8 
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Class I line-haul railroads, 1956 


1. Investment in property used in transportation__..._.___~- $33, 338, 792, 745 
2. Less accrued depreciation and amortization...._....._..__--- 7, 686, 356, 085 
3. oneness nari opesienrnprepermiabadibiibareceneesthed 25, 652, 436, 660 
4. Net railway operating income .......5......-2.........-.. 1, 068, 245, 689 
Rate of return on investment (4 divided by 3) (percent) —_--- 4.16 
Class I motor carriers, property, 1956 
By amrvomtment 10 -COETIC? DOOR UI ii. iid jection mond $1, 903, 258, 991 
2. Less accrued depreciation and amortization.__.........__- 937, 135, 351 
3. ST ne cceons cs ewsticpenawictcabines 966, 123, 640 
4. Net motor carrier operating income____...-.._-____---_---. 100, 649, 105 
Rate of return on investment (4 divided by 3) (percent) —-..--_ 10. 4 


Regulated water carriers for 1956 (large carriers) * 


i Eevee: i Carrier Property... ienscccns $586, 550, 875 
2. Less accrued depreciation and amortization._.........___- 193, 896, 040 
3. ee I iii ck eet Lachenalia’ 892, 653, 835 
4. Net waterline operating income...................«<.<<s=<~- 44, 506, 139 
Rate of return on investment (4 divided by 3) (percent) ._____ 11.3 


1 Excludes amounts for class C water carriers (those with operating revenues of less 
than $100,000 a year). 


Senator Porrer. I am wondering at this point, Mr. Chairman, if 
I could bring up a point. 

Senator Smatruers. Yes, sir. 

Senator Porrer. From the policy of the subcommittee as stated 
in the report, where you state, as has just been read by the captain, 
so that in every case the public may exercise its choice, cost and service 
both considered. 

Now, if the ICC, in dealing with ratemaking for railroads, cannot 
consider the effect on any other mode of transportation, how can they 
determine the service as set out in the policy of the subcommittee? 

Senator SmaruHers. Well, I would be glad to try to answer that, 
again only speaking for myself, and not speaking for the subcom- 
mittee or anybody else. But I would say this, that—Are you directing 
that to me? 

Senator Porrrr. Yes, for my information. 

Senator Smatruers. What we are seeking to do here—first, I am 
sure you understand that the Commission has to give a certificate to 
the motor carriers, water carriers, and also of course the regulated 
railroad carriers. 

Now, if the railroads can make a—can offer a lower rate on a par- 
ticular item, they, of course, petition the Commission to do it. The 
Commission then has to hear, and it is filed, unless there is an action 
filed on the part of a competing mode, it is not suspended. That is 
why most of them are granted. If they have an inherent advantage, 
they can reflect it in the price that they offer to carry the article. 

Now, if the water carriers want to come in and object on the charge 
that it is destructive, actually it is not compensatory, that it does not 
meet the standards of a minimum reasonable rate, then they are per- 
mitted to do that. The Commission would then have to decide. 
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Senator Porrer. Let me use an example. 

Senator Smaruers. All right. 

Senator Porrer. The water carriers, a barge line, for example, 
would have certain inherent advantages for bulk cargo. 

Senator Smaruers. Right, and they do. 

Senator Porrer. And the railroads came in and asked for a lower 
rate between certain points, in competition with the barge lines, with 
a possibility of getting that cargo. 

Now, under the language of the bill, where the ICC would consider 
the rate, in determining the rate, could not look at its effect on other 
modes of transportation, I am wondering if 

Senator Smaruers. We are not trying to restrict it. It may be that 
we will have to change this language. When I say “we,” again, I 
am sorry, I am not trying, and I don’t think anybody else on the sub- 
committee is trying to stop the Commission from considering what 
are destructive rate practices as distinguished from what is a rate that 
reflects an inherent advantage of a mode of transportation. The rea- 
son we are trying to do that is to get the Commission away from a 
practice that it has fallen into in the last 5 years, where certain of these 
cases, which I wish that you would read, they have said, even though 
an application for a rate—even though that rate would be compen- 
satory, even though it would return a profit, and so on, we are not 
going to let them lower the rate because in lowering the rate, they 
would injure another mode of transportation, with the result that 
we have high prices, then, for these articles, fixed usually’on what 
would amount in that particular instance to the less competent mode 
of transportation. So the public gets hurt in that particular situation, 
was our belief. 

So in order to get them away from that practice and to follow out 
the theory of the 1940 act, which you heard Senator Wheeler enunciate 
here again yesterday, where the inherent advantages—we say they 
can fix it if they have an inherent advantage, then they don’t have 
to be concerned about whether or not it would be hurtful to the other 
mode of transportation, so long as it was not done with a destructive, 
malicious, prejudicial matter in mind. 

That, of course, is left to the Commission, and they have to be 
solemn on all of these things, anyway, but it is merely an effort to 
get the rates lower. 

Senator Porrer. Would it be your opinion that a destructive prac- 
tice would be a practice where a mode—the railroads, for example, 
could come in and take freight which it—where the barge lines have 
the inherent advantage, normally? Would you consider that a de- 
structive practice ? 

Senator Smatruers. Sure. Because in many instances the barges 
can carry many commodities, certainly bulk commodities, much 
cheaper than the railroads can. 

I think the Commission understands—in fact, they do understand 
that. A railroad actually could not come in for that matter and offer 
a rate below a compensatory rate to them. So I don’t think that par- 
ticular occasion very often arises. 

Senator Porrer. That is all right. 

Senator Smatuers. I think that is a correct statement. If I am 
incorrect, Mr. Counsel, straighten me out. 

All right, Captain. 
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Senator Porrrr. Sorry, Captain. 

Mr. Incrrsoxt. In the case of the water-carrier industry, the act 
provides for rates that reflect the inherent advantage of this mode of 
transportation and at the same time acknowledges an inherent dis- 
advantage in the natural limits of routes over which it operates and 
can operate, in the slowness of its service in relation to other modes 
of transportation which is inherent in its operating capabilities, and 
in the further disadvantage it has inherently in the nature and size 
of the car, it must cary in the type of equipment employed. 

The subcommittee’s finding in this instance, that carriers should 
have the opportunity to make rates reflecting their different inherent 
advantages, with the further understanding which the act now takes 
into consideration that there are also inherent disadvantages is a 
sound principle. But we believe that the ratemaking amendment pro- 
posal in S. 3778 is not consistent with this finding and instead seeks 
to give to one mode of transportation the right to assert superior 
financial resources as an inherent advantage. We do not believe that 
this was the intent of the subcommittee, inasmuch as its net effect 
would be to give to one mode of transportation the right to destroy 
another mode of transporation. 

Nor can we see that it is of crucial importance to the railroads to 
do so in their present financial plight, since they would add no more 
than 3 percent—and a very low-rated 3 percent—to their total gross 
revenue, if they put the barge industry cmpletely out of business. 

The Surface Transportation Subcommittee also found that “the 
national transportation policy is clear, however, that such ratemaking 
should be regulated by the Commission to prevent unfair destructive 
practices on the part of any carrier or group of carriers.” There is 
no question of the fairness and accuracy of that statement. But there 
is a serious question posed in S. 3778 by the proposed ratemaking 
amendment since in our opinion that amendment is designed to relieve 
the act of one of the safeguards against unfair destructive ratemaking 
practices and impose upon the Commission in its administration of the 
act a prohibition against the exercise of its authority to intervene 
when the railroads propose minimum rates that would be destructive 
of competition. 

While we are confident that such was not the intent of the sub- 
committee, we believe that the railroads would urge that this language 
be so construed. And since the Interstate Commerce Act is the only 

rotection that carriers have against such misuse of economic power 

y businesses with superior financial resources, the barge industry then 
would be at the mercy of this more powerful competitor. The theory 
of protecting smaller businesses from larger businesses who have 
greater financial resources is recognized as a good American practice, 
inasmuch as the Sherman, Clayton, and Robinson-Patman Acts, all 
have been enacted into law and are enforced for that purpose. That 
the barge industry, an admittedly small business operation as com- 
pared to the railroad industry, enjoys a measure of such protection 
under the ratemaking rules of the Interstate Commerce Act is now 
made to appear to be an unusual practice, one that should be con- 
demned and discontinued, and one that should be destroyed in order 
to allow the railroads to employ the advantage of superior financial 
resources to take to themselves business which is now handled by 
barges because of an inherent cost advantage in barge transportation: 
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which had nothing to do with the financial resources of the barge 
industry itself. 

We are not necessarily in disagreement with the Surface Trans- 
portation Subcommittee’s findings— 
that the Commission consistently follow the principle of allowing each mode of 
eee to assert its inherent advantages whether they be of service or of 
cost. 

Actually, we believe that to be the intent of the law as now written. 
In the exercise of its authority in the thousands of cases which come 
before it every year, the Commission may have failed from time to 
time to recognize “inherent advantage,” but if that is the point in con- 
troversy, then the proposed amendment to the rule of ratemaking is 
not the answer. In translating the findings of the subcommittee into 
the language of an amendment to the act, we respectfully suggest to 
this committee that the amendment does not go far enough to imple- 
ment the intent of the subcommittee. If there is intended a directive 
to the Commission that in its interpretation and enforcement of the 
act, it should adhere to the principle of allowing each mode of trans- 
portation to assert its inherent advantages, whether they be of service 
or of cost, then I respectfully suggest to this committee that, without 
delaying the otherwise meritorious proposals in S. 3778, a little more 
time be taken to draft compromise language on the ratemaking pro- 
posal which would satisfy the different modes of transportation and 
which would give to the Commission direction in the definition of 
what constitutes the inherent advantage. 

Meanwhile, and until and unless this controversy can be resolved, 


the American Waterways Operators, Inc., for which I speak here 
today, is opposed to the amendment to the rule of ratemaking as 
proposed in 8. 3778 because we believe it would give the railroads a 
weapon with which to destroy our individual operators by cutthroat 
competition. 

(Appendix A to statement of Mr. Ingersoll follows:) 


APPENDIX A 


STATEMENT oF A. C, INGERSOLL, JR., CHAIRMAN OF THE BoarD, THE AMERICAN 
WATERWAYS OPERATORS, INC., WASHINGTON, D. C., IN OpposrTion To §S. 3778 
WitH RESPECT TO AMENDING SECTION 15A OF INTERSTATE COMMERCE ACT 


In additional to being chairman of the board of the American Waterways 
Operators, Inc., I am president of Federal Barge Lines, Inc., a privately owned 
operator of towing vessels and barges with operating rights on the Mississippi 
River system, the Missouri River, the Illinois Waterway, portions of the Gulf 
Intracoastal Waterway, and the Warrior-Tombigbee Waterway. The principal 
offices of Federal Barge Lines, Inc., are located at 611 East Marceau Street, 
St. Louis, Mo. 

I am a graduate of the New York State Merchant Marine Academy and have 
been associated with transportation on the inland waterways for almost all of 
my business life, having served in the operation of the vessels themselves as 
well as in executive positions. My experience includes a 5-year period when 
I was president of Federal Barge Lines at the time it was a part of the Inland 
Waterways Corporation operating as an enterprise of the Federal Government. 
I was chairman of the Manpower Subcommittee of the Inland Waterways 
Advisory Committee to the Office of Defense Transportation in 1944-45; director 
of the Inland Waterways Section of the Transportation Division of the United 
States Strategic Bombing Survey in Germany for a period during World War IT; 
and deputy director of the Transportation Division of the United States Strategic 
Bombing Survey in Japan in 1945-46. I have also served in the capacity of 
general traffic manager for barge and towboat operating companies. My experi- 
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ence in waterway transportation covers work with companies operating on the 
= Mississippi, Illinois, Missouri, Tennessee, Kanawha, and Monongahela 
vers. 

I am appearing before this committee in my capacity as chairman of the board 
of directors of the American Waterways Operators, Inc., which I shall 
refer to hereafter as AWO or the association. 

I would like to present to the committee a brief background statement on the 
inland waterways industry in order to qualify a spokesman of the American 
Waterways Operators, Inc., as a witness for an industry deserving of considera- 
tion at this hearing. 

The United States has a network of approximately 29,000 miles of navigable 
inland river, canal, and intracoastal waterway channels, exclusive of the Great 
Lakes. About half of these channels have an operating depth of 9 feet or more, 
which is considered standard in this country for the movement of commerce in 
barges and shallow-draft tankers. There are approximately 1,700 operators of 
towboats, barges, tugs, and shallow-draft tankers. These companies operate 
4,312 towing vessels, 12,545 dry cargo barges and scows, and 2,212 tank barges 
with an aggregate cargo carrying capacity of approximately 12,996,564 tons. 
They employ some 65,000 operating personnel. From these figures we can readily 
ascertain that the barge and towing vessel industry is largely made up of small 
businessmen, inasmuch as each of the 1,700 operators of equipment has an 
average of slightly less than 11 pieces of equipment, not enough per operator 
to make up one of the standard large tows operating in daily service on the 
principal waterways. 

In spite of the fact that our industry is made up of small, highly diversified 
operators whose operations are individualistic in nature, the industry as a whole 
has proven itself to be a reliable, safe, economical mode of transportation which 
in 1956 attracted 8.1 percent of the total intercity freight traffic in the United 
States. When we compare that with the 3.5 percent of the total intercity freight 
traffic which the barges, towboats, and shallow-draft tankers handled in 1947, 
we get an idea of the attraction which the waterways industry has shown for 
commerce in the last 10 years. 

Actually, the inland waterways transportation industry in its present form 
first demonstrated its ability as the low-cost carrier of bulk commodities during 
World War II when it rendered outstanding service particularly in the carriage 
of petroleum products over the protected inland waterways when Nazi sub- 
marines were throttling our domestic lifeline by sinking our offshore tankers. 
In the war years from December 1941 to August 15, 1945, barges carried 1,731,- 
030,485 barrels of petroleum products in addition to handling large quantities 
of coal, ores, iron, and steel products. During the war years the shipyards which 
had been built along the inland waterways to serve water carrier operations 
turned their facilities and their talents to the building of war vessels and pro- 
duced 3,945 vessels, 146 drydocks, 43,744 tons of sections of ships, and 500 tons 
of prefabricated sectional bulkheads. These inland-built war vessels, including 
submarines, went to sea over the inland channels, propelled by the same tow- 
boats that now move our domestic commerce. Many of the vessel sections which 
were built inland went to our coastal shipyards aboard barges propelled by these 
same towing vessels. 

The record established by the inland waterways transportation industry dur- 
ing the war years has been translated in the 10-year postwar period into pro- 
viding a transportation industry geared specifically to hauling the raw materials 
of industry at the most economical price afforded by any mode of transportation 
in the United States. 

Our cargoes are made up principally of coal, petroleum, and petroleum prod- 
ucts, grain and grain products, building materials, ores, iron and steel products, 
and chemicals. Our cargoes are the essential raw materials of industry, essen- 
tial to our manufacturing processes. But they are of low value within them- 
selves, mostly move in bulk, and therefore they command the lowest transpor- 
tation rates of any group of commodities moving within this country. The barge 
and towing vessel industry has demonstrated its ability to handle these cargoes 
efficiently and economically and consequently was attracting an increasing share 
of this nortion of the transportation load until the current recession. 

This is a very brief recital of the background of the industry that I represent 
in my testimony before this committee. It may be of interest to the committee 
for me to add one other facet of the story. The towing vessels employed on the 
inland waterways are almost all diesel powered. They range from vessels with 
propulsion power of 500 horsepower to other with 6,000 horsepower. They are 
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each a specifically built powerplant designed to handle particular loads under 
the very exacting operating conditions imposed by the great variety of channel 
conditions which are encountered on our various waterways. These boats are 
equipped with living quarters for the crews, the necessary power and arrange- 
ments of screws and rudders to enable them to handle their designed loads, 
which in some cases range up to a8 many as 25 barges each with a cargo capacity 
of 500 to 3,000 tons each, and radar to permit them to operate around the clock 
in all kinds of weather. Many of the barges are specifically designed for efficient 
economical handling of special cargoes such as highly corrosive acids, molten 
sulfur, hot asphalt, as well as chemical cargoes that must be transported under 
- pressure. 

The operators of this equipment, as well as the shippers and receivers of 
commerce who employ inland waterways transportation, have a vital stake in 
the transportation policy of the United States and we believe this segment of 
the transportation industry deserves consideration in any legislation which this 
committee is considering. 


Senator Smatuers. Thank you very much, Captain. 

Are there any questions? 

Senator Monroney. I would like to ask a question : 

You make a very strong case for the change of language, and then 
in your conclusion you suggest a delay in putting that into the bill. 

Now, I, for one, have some reservations about the language as it 
now stands, but I would doubt that with this simple matter before us 
that some approach could be made. 

I would like, if you have a suggestion, to receive it at this time, as 
to how the language could be perfected so as to carry out the policy 
statement of the subcommittee in protecting nahinkt dsctematte com- 


petition and at the same time permit the inherent advantages of any 
form of transportation to be used, for lower ratemaking. 


Mr. Incersoiu. My feeling, Senator, is that this is a matter of crucial 
importance to not only all forms of transportation—and I do not 
underrate the critical problem which confronts the railroad industry 
which to my mind is to adjust itself, somehow, to performing that 
part of the transportation task in the country for which rail trans- 
portation is the most efficient. This is a very difficult thing. Their 
task is a different task than that confronting the truck industry and 
the barge industry and the airlines industry and the pipeline indus- 
try, which are in a growing condition, whereas the railroads’ share, 
willy-nilly, is shrinking. 

To devise language in this critical area of Government policy is a 
thing that needs to be done with care. I would suggest that this is 
a thing that can best be done by the carriers. 

Senator Monroney. We have had protestants, and they have made a 
rather strong case that they approve of the policy statement of the 
committee. They disagree with subsection 3, and it seems that there 
could be some suggestions, which would be very helpful to the com- 
mittee members, who have not made up their mind, for proposals in 
the statements that would definitely spell out what they seek, if they 
could find a way to live with subsection 3 and still protect against 
this disastrous competition that is so frightening to the other modes 
of transportation. 

Mr. Incersouu. I read in the statement of the subcommittee, on 
page 12, in the second and third paragraphs, the use of the words 
“inherent advantage” three times, and I have this morning, in this 
discussion, and in the questioning of witnesses, heard the Senators use 
the words “inherent advantage” numerous times in numerous con- 
texts. 
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For my pert, I can see nothing wrong with that as a yardstick. 

Senator Monroney. The inherent advantage. 

Mr. Incersoty. I said in my statement before this committee in 
March, when we were not considering any proposed legislation, that 
I could not see anything wrong, myself, with affording to the carrier 
which — the inherent advantage the freedom of the three shall 
nots. I see no reason why that same statement is not an appropriate 
one in this context and with reference to this language. 

Senator Monroney. On page 9 of your statement you repeat the 
language of the Surface Transportation Subcommittee : 

The national transportation policy is clear, however, that such ratemaking 
should be regulated by the Commission to prevent destructive practices on the 
part of any carrier or group of carriers. 

Now, if that policy was reenunciated in some type of language to 
guarantee that it would be to prevent unfair destructive practices, 
would that approach make that paragraph satisfactory to your group? 
After all, that is the burden of your testimony, the opening of the door 
to unfair destructive practices that can eliminate complete modes of 
transportation. 

Mr. Incersouu. That is true. 

Senator MonroNey. With that repeated, which is the policy 
statement of the committee in this paragraph, would that meet the 
objections of some of the ones on your side of the aisle? 

r. Incrersoty. I should think so. I am not here empowered to 
make such proposal. 

Senator Monroney. We will finally have to draft the language. I 
am merely trying to get the ideas of the witnesses. I just hate to be 
on dead center with what appears to be a good bill, a necessary bill, 
and have it hooked up over just the choice of a few words that go 
into the thing. I know the subcommittee has wrestled with this thing 
in all good faith and spent a tremendous amount of time on it. I have 
drafted a lot of bills, and I have never seen them get down to just this 
small amount of disagreement in my life. It seems reasonable men, 
sitting around a table, could suggest language on which they—which 
they later might agree to modify, on which all forms of transportation 
would have no fear that they would be devoured by another form 
of transportation, by language that means to you what the subcom- 
mittee personally feels it doesn’t mean to them. 

Some inclusion of the transportation policy that I have read would 
help considerably, at least, to ameliorate the fears of those who are 
today feeling this opens the door to destructive competition; is that 
correct ? 

Mr. Incersouu. Yes, sir. 

Senator Monroney. Let me ask one more question while I have you 
here, or do you want to go on with this line of questioning ? 

Senator Lauscne. No. 

Senator Porrer. I would like to. 

Senator Monroney. Yes. 

Senator Porrrr. The subcommittee has stated that that has been 
their intention, so that no one mode of transportation can drive an- 
other mode out of business. It is really a matter of semantics as to 
language. I agree with Senator Monroney, if we could have some 
suggested language to consider, to add to it, or as a substitute for it. 
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Everybody says that the intention is such that no one mode of 
transportation will take advantage of the inherent faculties that a 
competitor might have. That being the case, it is a question of getting 
something down to make sure that that protection is there. 

I know I, too, would appreciate having some suggested language 
submitted. 

Senator Smatuers. I might say this right here: That the subcom- 
mittee wrestled through about 35 different drafts of language, trying 
to arrive at some language which would accomplish just what the 
Senator from Oklahoma has said. This was the language which we 
finally took from the New Automobiles case, which was decided by the 
Commission, approved by the Supreme Court, as enunciating this 
inherent advantage. That is how we arrived at it. We took it as 
much as possible right out of the case. But it now appears that other 

eople read into it things that we did not read into it, or they see in 
it things that might hurt them. And as you say, we don’t know, but 
there is the language that came from a case which has already been 
decided. 

Senator Lauscue. I would like to ask some questions in pursuance 
of your thought. 

enator Monroney. Yes. 

Senator Lauscue. In ascribing to the inherent advantage principle, 
you do concede that not one of these different modes of transportation 
ought to be denied the benefits of that advantage, is that correct? 

Mr. Incersotu. I suggest that except in cases where there are pow- 
erful and overriding considerations of a special nature, peculiar to 
that case, that a carrier should be permitted to—a carrier who has an 
inherent advantage should be permitted to make such rates as will 
enable him to get the business. 

Senator Lauscue. My question, again: Do you ascribe to the princi- 
le that the water carriers, the truck carriers, and the railroads should 
e permitted to enjoy the full benefits of their inherent advantages 

in the mode of transportation ? 

Mr. Incersotu. Yes, sir. 

Senator Lauscue. All right. 

Now then, if you ascribe to that principle, if the water carriers 
utilize their inherent advantage to the fullest degree, and it has, with- 
out any malice, without any scheming, an adverse impact on a com- 
peting mode, you still feel that the water carriers should be allowed 
to enjoy that advantage ? 

Mr. Incersouu. I think I understand your question properly. 

I will say, tentatively, “Yes.” 

Senator Lauscur. All right. 

Therefore you ascribe to the thought that in the enjoyment of the 
inherent advantage it should not be limited because it has an adverse 
impact upon a competing mode of transportation ? 

{r. Incersoiy. At that point I would have to say that you have to 
answer that question in the context of the particular case. There are 
always a lot of considerations that need to be taken into account, and 
the Commission, in most cases, does take them all into account. 

Senator Lauscue. Well then, do you or don’t you ascribe to the 
principle? 
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Mr. Incersoti. With qualifications, I do. It needs to be tempered 
with the considerations in each particular circumstance. 

Senator Lauscue. Then you feel that when the 1935 act was passed 
and the 1940 act, which clearly declared that each mode of transporta- 
tion shall fully enjoy its inherent advantages, was wrong? 

Mr. Incersott. That act said that one of the things that the Com- 
mission should do is to preserve inherent advantage. But they listed 
a lot of other things that needed to be taken account of in making those 
decisions and making an evaluation. 

Senator Lauscue. I don’t care how you answer, I would like to 
know your position. 

Do you ascribe to the principle of inherent advantage or not ? 

Mr. Incersouu. Yes, sir, I do. 

Senator Lauscue. All right. 

Now then, were you present when Senator Smathers, for 2 or 3 days, 
sat down with representatives of truckers and barge carriers and tried 
to work out language that would put into this bill words carrying out 
the purpose that the inherent advantage shall be enjoyed by each mode 
of transportation ? 

Mr. Incersoutu. Neither I nor any other barge carrier was present. 

Senator Lauscue. Well, anyhow, 3 days were spent in trying to get 
language that would carry out what you ascribe to, and this is the 
bona fide result of those 3 days of effort. 

Senator Monroney. Mr. Chairman, could I clarify in my mind— 
I get all confused on this inherent advantage—these terms of art that 
are so familiar to people in this business? When a waterway is de- 
veloped and opened for water navigation, and rates are established for 
barge carriage by commodities or by bulk, do the railroads then lower 
their rates along that barge-served area ? 

Mr. Incersoiyi. Almost without exception. 

Senator Monroney. They do? 

Mr. Incrrsotu. Yes. 

Senator Monroney. And it has always been my understanding that 
one of the great advantages going with water transportation is the ad- 
vantage that the railroads immediately lower their rates to that area. 
Does that mean they lower their rates because of inherent advantages 
that railroads have? 

Mr. Incrrsotu. The answer to that question is “No.” 

Senator Monroney. I think it would be. It costs no less to carry 
a ton-mile of freight along the waterways of the Mississippi than it 
does across the prairies of Oklahoma, does it ? 

Mr. Incersouu. That is right. 

Senator Monroney. Yet Oklahoma enjoys 107 percent increase, in 
an already high plateau, since statehood, and the rates, when new barge 
lines go in, are adjusted downward to be competitive or semicompeti- 
tive; service, time consumed, and speed of delivery and convenience of 
delivery are adjusted downward, are they not? 

Mr. Incersotu. Yes, sir. 

Senator Monroney. And the barge lines expect that, do they not? 

Mr. Incrrsotu. We deplore it. 

Senator Monroney. You deplore it, but it always happens to you, 
doesn’t it ? 

Mr. Incersotu. Yes, sir. 
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Senator Monroney. So, actually, it would seem to me that this in- 
herent advantage, if it is properly construed—and I do not know the 
terms of art used in legislative draftsmanship—that there could be no 
inherent advantage in a railroad lowering its rates further along 
barge lines. They ' would be serving it, any way I figure it, cost account- 
ing, -at a cost below the production of that service. 

Mr. Incrrsotu. This is one of the difficult aspects of transportation 
regulation. 

Senator Monroney. And, certainly, if they cut below the barge 
rates, they would certainly be below the cost of service on any kind of 
cost-accounting system that had any relationship to the cost, would 
they not ? 

Mr. Incersouu. Yes, sir. 

Senator Monroney. So, therefore, they couldn’t be, if this thing is 
written so that it can’t be destructive competition, for the elimination 
of barges, and if they cut the rates, say, 25 percent, to get near the 
barge rate—they are above it, I presume, because the service is better— 
but, vif they cut below the barge rates, then your argument is that, well, 
they have been losing a lot-of money, but they might as well lose some 
more and get rid of the competition ? 

Mr. TNGERSOL t. Our general approach in litigating those develop- 
ments is always to say the rail rate in dispute, Jet us say, more than 
meets our competition, and, if allowed to go in effect, will put us out 
of business. That, in fact, happened on the movement of pipe going 
up the Missouri, a newly opened stream. The rail rates out in that 
territory were on what is called a dryland basis. After the Missouri 
began to be pretty close to being commercially navigable as far up as 
Kansas City, a big movement of pipe began to go into that territory, 
and it grew by leaps and bounds in a period of 2 or 3 years, and pipe 
depots were established along the river. The traffic was a very signifi- 
cant item. And on the foundation of that pipe traffic going into the 
territory, grain began to move out, because barges were being made 
available in there, and the traffic had grown almost to the point where 
the availability of low-cost barge transportation was going to affect 
the market of grain. But about that time the rail rates on pipe were 
reduced to the ‘point that all pipe went off the river; the grain traffic 
then dropped again. 

Senator Monronery. What is the relative higher rate of rail trans- 
portation along waterways, such as you have just described? How 
much above the barge rates do they charge? 

Mr. Incersotu. Oh, there is no fixed rule of thumb that you could 
answer that question. In some places, 10 cents a ton is enough dif- 
ference to cause traffic to move by barge. On pipe, for example, the 
mills have charged $5 a ton more for traffic that has been put on the 
ground in the field, and that is more than enough to make the difference 
in whether it moves by barge or otherwise. The difference in rates 
that will influence the routing of traffic is as various as you can im- 
agine. Some places I have heard of 5 cents a ton being enough dif- 
ference. Other places we have solicited traffic with a rate of $10 a ton 
less than the rail rate and haven’t been able to interest the shipper 
because time and small quantities and regularity were more important 
to him than a low freight rate. 
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Senator Monroney. So that it appears service justifies a slightly 

higher rate or a considerably higher rate? 
r. Lycersony. Yes, sir. 

Senator Monroney. But it is a competitive rate, service and fre- 
quency and small packages considered. 

Mr. Incersotu. Yes, sir. 

Senator Monroney. But it would not be a competitive rate if they 
cut below the barge rates, which do enjoy an inherent advantage of 
lower cost operation for that type of shipment ? 

Mr. Incrrsoiu. Yes, sir. 

Mr. Barron. Senator Monroney, I think I should keep the record 
straight on this. 

Under the Mechling case I was showing you yesterday, I believe 
it is proper to say that the railroads cannot cut under the barge lines; 
305 (c) and other provisions in part 3 prevent that. 

Senator Monroney. But superior service and frequency of ship- 
ment and low, small amounts of pipe, would make the same rate, if 
ne met the barge rate, a more advantageous rate for the average 

ipper. . 

Mr. Barton. I am talking about the measure of the rates, as such. 

Senator Monroney. What I am trying to make out is that the rail- 
roads enjoy no inherent advantage in the low rates that they give to 
people along waterways compared with the higher rates they charge 
to the dryland areas. The ton-mile cost is about the same; their capital 
costs must be the same. 

Senator Smatruers. They have an inherent advantage which they 
don’t pass on frequently to the public because of no competition. 

Senator Monronry. Well 

Senator SmatHers. That is true. 

Senator Monroney. That is why we are wanting to preserve this 
element of competition; maybe we might even have a canal one of 
these days. 

Senator Smatuers. On the other hand, we don’t want to get to the 
position to where we are preserving both of them, which is now what 
we are beginning to do, to the point where now the inherent advan- 
tages are lost sight of. That has just been recently, the last 5 years. 

Senator Monroney. Were there any holddowns on these bulk rate 
increases that have been so freely given by the Interstate Commerce 
Commission over the years, the 107 percent, since 1946, in the barge 
line served areas? 

Mr. Incersotu. In every general increase, 10 or 12 or 15, whatever 
it is, since World War II, there has been a base increase of such and 
such a percent, and then a whole list of exceptions and holddowns 
and variations and maximum limits which are an expression of the 
managerial discretion of the railroad industry trying to meet dif- 
ferent competitive situations as well as they do. 

We have, in many cases, been very unhappy about what is done 
and have done what we could to frustrate those activities and have 
been very seldom successful. 

Senator Smatuers. In other words, would you say there have been 
frequent examples in the barge served areas where the rates that the 
rest of us pay haven’t applied to the barge served territory ? 

Mr. Incersott. More frequently than otherwise. 

Senator Smatuenrs. I see. 
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Do you have any statistics on that, where we could—— 

Mr. Incrrsoti. Nothing in my head. 

Senator Smarners. I mean that you could supply for the record ? 

Mr. Incrrsoty. We could make that analysis. 

Senator SmarnHers. A few specifics, I mean between 4 or 5 heavy 
shipping points; where other dryland communities or shipping points 
paid the high rates and where they were held down in the barge lines 
served terminals. 

Mr. Incrrsoui. I would be happy to supply a digest of that infor- 
mation. 

Senator Smaruers. It would be helpful to the committee to have 
some specifics, because actually, again I say, I can see no inherent 
advantage that the rails could enjoy when they are already hauling, 
apparently, far less than they haul elsewhere, in areas where the barge 
lines serve at a low cost. I don’t object to their meeting those rate 
but I don’t think that they should be allowed to go below a norma 
rate to destroy the very competition that made the low rate possible. 

They can’t by Supreme Court decision. 

Senator Monroney. Yes. But they can equal the barge rates. 

Senator Smaruers. That is right. 

Senator Monroney. Which, point for point, that is like traveling 
on a milk train, or flying to Florida. It is much nicer to fly nonstop. 
I think you enjoy an inherent advantage in the air service in that way. 

That is all I have. 

Senator Smatuers. Are there any other questions ? 

Senator Brstz. I have no questions, except I want to join in the 
observation of Senator Monroney. 

I take it from your testimony, Captain, that you agree with every- 
thing that the subcommittee has done, except the actual drafting of 
the language. You say you agree with the intent as they have ex- 
pressed it here, and you have helped very thoroughly from the sub- 
committee report. I think it would be helpful if you would indicate 
in your own way why the amendment does not go far enough along 
to implement the intent, as you expressed it, of the subcommittee. 

Mr. Incersotu. If you were to limit that privilege to a railroad 
which could show that it had the inherent advantage, perhaps it would 
do what you are trying to do. 

Senator Brstz. If you have language that would solve this ve 
troublesome and complex problem that is before us today, I think it 
would be helpful. Because, as I read you, you say you agree with what 
they have expressed up here, and yet you do not agree with the lan- 
guage by which they have attempted to express it, when it comes to 
amending the statute. I think it would be helpful if you could 
suggest some language. 

Senator Monronry. What is the charge for the terminal railroad 
on a freight shipment by rail? It used to be about 25 percent of the 
cost, if even a belt-line road took the car off the Santa Fe at Oklahoma 
City and put it on a belt line and spotted it, that road got 25 percent 
of the revenue, or some large figure, of the revenue of that total haul 
of the carload of freight. Does that still exist ? 

Mr. Incersoti. The switching carrier who delivers or picks up a 
shipment of freight by rail, whether it moves all-rail or whether it 
moves part way by water, receives a switching charge which may be 
a charge between railroad carriers or it may be a charge paid by the 
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shipper directly to the switching carrier, and that charge is as various 
as you can imagine. In different cities and in different locations 
within cities there is the widest possible variation in switching charges. 

Senator Monroney. Would it be possible that the railroad would 
have an inherent advantage if it originated and delivered the entire 
load on its own lines without having to share this revenue, and per- 
haps getting only 50 percent in the one case, if the shipper deliber- 


ately routed it via a short line to join up with the long-haul railroad, 
and then taking it off the long-haul yailvend for a few miles of ship- 
ping at the other end ? 

I think, if my memory serves me correctly, that the long-haul rail- 
road would get only about half of that entire freight charge, while the 
two short hauls would get the other half. Would that come in this 
language of the inherent advantage that a railroad might have? 

Mr. Incersotu. I would think not. The business of divisions be- 
tween railroads has been considered a matter of private contract, and 
the Commission only intervenes in the event there is a dispute which 
might impair the furnishing of service to the public. 

Senator Lauscue. Mr. Chairman ? 

Senator Smatuers. All right, Senator Lausche. 

Senator Lauscnz. While we are speaking of inherent advantage, 
would you put into that definition the advantage which the barge 
carriers have through the subsidies that they indirectly get when the 
Federal Government builds the locks and provides specific facilities 
for your use ? 

Mr. Incersouz. I think that the administration and the Commis- 
sion have properly said that this is a separate question that should 
not be confused with rate regulation policy. 

Senator Lauscue. But is it an inherent advantage that you have? 

Mr. Incersouu. That is a question that could be debated. I would 
prefer not to try to answer that. 

Senator Lauscue. Now, then, you wouldn’t tolerate that inherent 
advantage being taken from you, would you, when the Commission 
acts ? 

Mr. Incersotu. I don’t understand the question, sir. 

Senator Lauscue. Well, that is, if the Commission, in fixing your 
rate, would deprive you of the advantages that you have in selling a 
low rate through the benefits that you get from the Federal subsidy. 

Mr. Incersott. Of course, the Federal Government doesn’t sub- 
sidize us. We don’t get a dime from the Federal Government. The 
Federal Government chooses to improve waterways in different parts 
of the country, in different degrees, and chooses to improve harbors. 
And asa result of that, navigation takes place. 

Senator Lauscue. I see. 

Mr. Incersouy. There is the widest possible variety in the degree 
to which that navigation takes place, only because of the improvement. 

Senator Lauscue. Let me put the question again: Do you consider 
you have an inherent advantage over the railroads through the in- 
direct subsidies which I claim you get, but which you deny ? 

Mr. Incrrsoxy. I don’t see how you can take that into account in 
viewing inherent advantage. I would say that inherent advantage 
lies with the carrier who would be preferred by shippers if rates 
reflected costs. 
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Senator Lauscue. Well, what if the Commission, in fixing the rate 
which it allowed you to charge, said that you have to include in that 
rate a part of the subsidies which you get indirectly; what would be 
your position ? 

Mr. Incersoty. Of course, I would then say that we don’t get any 
subsidies, 

Senator Smatuers. All right, sir. Are there any other questions? 

(No response. ) 

Senator Smaruers. Captain, thank you very much. We appreciate 
your testimony, it has been very helpful. 

The committee will stand in recess until 2: 15. 

(Whereupon, at 12:40 p. m., the committee recessed to 2: 15 p. m.) 


AFTERNOON SESSION 


Senator Smarners. If the committee will come to order, the first 
witness this afternoon is Mr. Grant Arnold. 

Mr. Arnoxtp. Yes, sir, Mr. Chairman. 

Senator Smaruers. Nice to see you again. 


STATEMENT OF GRANT ARNOLD, GENERAL TRAFFIC MANAGER, 
E. J. LAVINO & CO., PHILADELPHIA, PA. 


Mr. Arnoup. Mr. Chairman and gentlemen, my name is Grant 
Arnold, with A. J. Lavino & Co. at Philadelphia. 

I appear this afternoon as president of the National Industrial 
Traffic League. 

We appreciate this opportunity of getting another chance at bat, 
so to speak, in view of the extra innings afforded to the other in- 
terested groups on this subject. 

On May 19 a letter was directed to you as to the shipper support 
of section 5 of S. 3778. That was done because we didn’t know if 
we would have this opportunity. But if I might, sir, I would like 
to just briefly comment about the league’s interest in this section. 

As you perhaps know- 

Senator Smazvuers. You all are for this section, as is; is that right? 

Mr. Arnoxp. Yes, sir; very much so. 

Senator Smaruers. Good. 

Mr. Arnotp. As you know, the league is composed of shippers only. 
We have no carriers as members in the league. These members rep- 
resent shippers of all types and sizes of every conceivable commercial 
and industrial activity throughout this country. And indirectly we 
represent many hundreds more because there are chambers of com- 
merce represented on our membership, trade organizations, and so 
forth. 

And it is these men, gentlemen, that pay the freight charges. These 
are the men that control the inbound raw materials, these are the men 
that are in charge of the distribution of the finished products. 

Incidentally, there has been quite a revolution in distribution. Be- 
cause of the competitive race for business today, industrial traffic men 
must look, must survey and study all the transportation services and 
costs. It is necessary in order to stay in business and to meet 
competition. 
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Perhaps more important, there is a new generation of traffic man- 
agers, many of them have not had an interest in any particular car- 
rier—with any particular carrier; they are not anti this carrier or 
anti that carrier. They are objectively interested in the movement 
in the transportation of inbound and outbound goods. 

Senator Smaruers. You all ship with any type carrier, do you? 

Mr. Arnotp. Our membership, by every conveivable mode of trans- 
portation there is. We, in our company, use all forms of transporta- 
tion. Therefore, carrier managements must have a freedom in making 
of rates if they are going to compete and handle this business. 

Now, a maximum of freedom, of course, it goes without saying, con- 
sistent with a minimum of safeguards for the public interest. We 
don’t believe in just a wholesale—without any regulation. We recog- 
nize there must be a minimum of safeguards in the public interest. 
But we do feel that these carrier-managements of all forms of trans- 
portation, because all forms are needed, must have more freedom if 
they are going to get this business. Otherwise, we will have to fre- 
quently resort to private transportation, and that is the biggest com- 
petitor of the common carrier today. 

Briefly, that is the reason why we support the principle of section 5 
in §. 3778. 

Now, if I might just make this one personal observation, sir: 

Frankly, I can’t understand the motor carrier opposition. In my 
duties, in day-to-day problems, I am perhaps more familiar with the 
competition existing between motor carriers and railroads rather than 
railroads and water carriers. To me, I think the motor carriers have 
a bright future. I think they are just beginning to tap some potential 
markets they have never handled before. And I, asa user, don’t know 
any reason, when these common motor carriers start tapping these new 
potential markets, why they should be stymied by railroad rates and 
why I should be deprived of their inherent advantages. That is the 
case today. Frequently it is the case today. 

So, therefore, I should think the motor carriers would be in agree- 
ment with this principle that would free them to exercise their dis- 
cretion in making rates, so they could utilize the inherent advantages 
of the carriers they represent. 

Senator SmatrHers. Do you have any fear that if this language be- 
came the law that you as a shipper would ultimately be deprived of the 
motor-carrier mode of transportation, that the railroads are going to 

obble them up and become a great monopoly again? Do you see that 
in this legislation ? 

Mr. Arnoxp. I do not, sir, and I don’t think shippers generally do, 
because as late as November of 1957, at our annual membership meet- 
ing, this question was considered, and we are giving you that opinion 
here today. 

Senator Smaruers. You are now expressing the opinion of the Na- 
tional Industrial Traffic League; is that what you are doing now? 

Mr. Arnotp. That is right, sir. 

Senator Smatners. How many people does that represent ? 

Mr. Arnotp. We have 1,700 members, but that is not our zone of 
influence. Because, as I pointed out before, there are many chambers 
of commerce, trade organizations, in the league. So they indirectly— 
and incidentally, I was with the Detroit Board of Commerce for 11 








RATEMAKING RULE—ICC ACT 125 













years, and I know how shippers, not members of the league, rely upon 
a chamber or a board of commerce to represent their transportation 
interests in the National Industrial Traffic League. 

Senator Smaruers. We are looking for a few people on this other 
side of the fense. [Laughter.] 

Senator Smatuers. We have had a lot on one side. 

Mr. Arnotp. May I make one other observation, sir? 

I do not represent a large company by any means. E. J. Lavino 
probably would be classified as a medium-size, important, yes, but not 
a large one. And I certainly wouldn’t be advocating anything here 
today if I didn’t think that this principle was good for large, medium, 
and small industries alike. 

Senator Smaruers. Al] right, sir. 

Are there any questions? 

Senator Potter ? 

Senator Porrer. No. But I am delighted that Mr. Arnold has seen 
the light, being in Detroit for several years. 

Mr. Arnotp. Very enjoyable years. [Laughter.] 

Senator Smatuers. Senator Schoeppel? 

Senator Scuorrren. I don’t believe I have any remarks. 

I appreciate these views, however, because they seemingly are at 
variance with what has been earnestly expressed here from other 
modes of transportation. This is a slant that we are happy to have 
before us when we reconsider this entire matter. 

Mr. Arnoxp. I can’t emphasize too much, sir, the need, the ship- 
pers’ need, for the inherent advantages of every form of transporta- 
tion. There is enough traffic for all forms, but we must have the in- 
herent advantages from all. 

Senator Smaruers. Al] right, sir. 

I wish there were more Senators here to hear you. 

Thank you, Mr. Arnold. 

Mr. Arnotp. Thank you, sir. 

Senator Smaruers. What is your name, sir? We promised to let 
you testify. 

Mr. Leighton? 

Mr. Letenton. Yes, sir. 

Senator SmatHers. Will you come up, please? 

Mr. Letenton. Leon Leighton, vice president, New York, Susque- 
hanna & Western Railroad Co., Paterson, N. J 
Senator Smatuers. All right, Mr. Leighton. 




































STATEMENT OF LEON LEIGHTON, VICE PRESIDENT, NEW YORK, 
SUSQUEHANNA & WESTERN RAILROAD CO., PATERSON, N. J. 


Mr. Leienton. Mr. Chairman and gentlemen, in view of the in- 
terest that was expressed by a number of Senators, both yesterday and 
this morning, in the question of semantics, and being thoroughly in 
sympathy with the purposes of the subcommittee’s procedure, I took 
the liberty of drafting a proposed bill which I think will effectively 
accomplish the purposes which you have in mind, and which would 
certainly meet the objections of the coastwise motor carriers in whose 
welfare we are very much interested. 
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If I may, I will read the amendment first as a whole and then ex- 
plain it very briefly. 

Senator Smatuers. Al] right. 

Mr. Lercuron. I would propose that in lieu of the proposed sec- 
tion 15 (a), subdivision 3, that the following two sentences be added 
to section 15-1 of the act: 

The Commission shall not approve any rate unless satisfied that such rate (a) 
is not made for the purpose of substantially lessening competition, or of creating 
a monopoly in any line of transportation or commerce, but is in harmony with 
the national transportation policy of the Congress, to recognize and preserve the 
inherent advantage of each form of transportation. 

The first clause is copied almost verbatim from the Robinson-Pat- 
man Act, except for the insertion of the word “transportation.” 

The second clause is copied, of course, from the introduction to the 
Taterstate Commerce Act. 

(b) Conforms to the requirements of section 3, subdivision 1 and section 4, 
subdivision 1, and subdivision 2 of this act. 

Section 3, subdivision 1, is the prohibition against discrimination 
and prejudice. Section 4, subdivision 1, is the prohibition against the 
short and long haul provision. Section 4, subdivision 2, is the pro- 
vision that if a rate is depressed for the purpose of meeting water 
competition, it may not be restored unless it is shown that changed 
circumstances have resulted since the competition was eliminated. 

Senator Smatuers. What section was that? 

Mr. Leicuton. Section 4, subdivision 2, sir. 

(ec) Conforms to the requirements of section 305, subdivision (c), and 307, 
subdivisions (d) and (f) of this act. 

I have used the old nomenclature in title 49, United States Code, 
section 905, and so forth. 

Section 305 is the one that provides the differences in rates and 
practices of a water carrier in respect of water transportation, from 
those in effect by a rail carrier with respect to rail transportation, 
shall not be deemed to constitute unjust discrimination or an unfair 
or destructive competitive practice. 

Section 307 (d) authorizes the Commission, in the case of a through 
route, to prescribe such reasonable differentials as it may find to be 
justified between all-rail rates and the joint rates in connection with 
such common carrier by water; and section 307, subdivision (f), re- 
quires the Commission, in fixing rates, to consider the effect of rates 
upon the movement of traffic by the carriers for which the rates are 
prescribed, but emphasizes that the Commission must consider, in 
fixing rates, the need in the public interest of adequate and efficient 
water transportation at the lowest cost consistent with the furnishing 
of such service. 

Then, finally, (d), is not lower than a reasonable minimum rate, 
taking the language that you gentlemen have, and is adequately 
compensatory to the railroads involved. And I will discuss that in a 
little more detail later. 

The second sentence reads: 

If any such rate conforms to the foregoing requirements, the Commission shall 


not disapprove the same for the purpose of holding the rates up to a particular 
level to preserve a rate structure of a competing mode of transportation. 
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That language, as you will recognize, is copied directly out of the 
new automobiles case. The reason why I have suggested that, gentle- 
men, is this: I don’t pretent to come here as a public defender. I am 
here as an advocate for my company. But we are dependent for our 
continued existence on Seatrain Lines remaining in, because they 
accounted for $1,200,000 last year in the revenue that we derived from 
our interchange with them. 

Our railroad was in bankruptcy for 15 years. The ICC, with proper 
drastic recapitalization, reduced our capitalization from $44 million 
to $16 million, and our fixed-interest debt from $12 million to $4 
million. 

Despite that reduction, we failed to earn fixed charges in 1957 b 
$150,000. So if there should be any impairment of the Seatrain busi- 
ness, we would soon be back in bankruptcy again. That would be the 
price we would have to pay if this legislation, as drafted by your 
committee, is necessary in order to save the railroad industry. We 
would have to give way to the greatest good of the greatest number. 
But I believe that the freedom of action that the railroads say they 
need can be accomplished just as effectively under the amendment 
which I have proposed here, and I fear, and I say this as a railroad 
man, and with a lot of experience with the railroads, that the amend- 
ment, as drafted, would be subject to great abuse at the hands—I mean 
the amendment as originally drafted would be subject to great abuse 
at the hands of the railroads. 

In saying that, I mean no reflection on your very able staff, Mr. 
Chairman. But the railroads, unfortunately, have shown a very 
very strong tendency to unfair competition. 

Now, I am not going back to 1887 for my illustration of that. I am 
going to the year 1956, when the United States Supreme Court decided 
the case of Dixie Carriers against U. S., in 351 United States. 

In that case sulfur was moving from Galveston to East St. Louis 
by barge, and then to Danville by rail. The barge-rail rate in effect 
was $9.77. The aggregate of the rail rates, there were 4 railroads 
involved, was $11.68, or almost $2 more than the rail-barge rate. 

The railroads then established a joint all-rail rate of $9.18, which 
was less than the barge-rail rate. 

The barge companies sought a barge-rail rate of $9.17, which was 1 
cent less. They were willing to give the Wabash, which was the rail- 
road operating between East St. Louis and Danville, the same division 
as the Wabash was getting out of the through-rail rate. 

The railroads refused to put the rate into effect. 

The barge carriers—I don’t hold a brief for them necessarily, but 
the problem is the same—they went before the Commission and the 
Commission refused to prescribe the rate. 

They went to a statutory court, which set aside the Commission’s 
order, and prescribed the rate for them, and that was affirmed in the 
United States Supreme Court. 

Mr. Justice Douglas pointed out that it was recognized in the de- 
bates preceding the Transportation Act of 1940, that manipulation 
of rail rates downward might deprive water carriers of their inherent 
advantages, and therefore violate the act. 

It was emphasized that one of the evils to be remedied was cutthroat 
competition. 
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Now, gentlemen, if you please, this is Mr. Justice Douglas’ lan- 


guage, not mine. I will try not to interpolate any of my own 
adjectives : 


Whereby, strong rail carriers would reduce their rates, putting water carriers 
out of business: in absence of the joint all-rail rate, the rail-barge combination 
for sulfur would be $1.91 per-ton less than the all-rail combination between the 
same points. The differential reflects the lower cost of the barge segment of 
the journey. It is at once lost to shippers when joint rates are allowed rail 
carriers and withheld from the water carriers. To hold otherwise would be 
to sanction a rate structure which, through the use of discriminatory joint rates, 
denies shippers the inherent advantages of water transportation. 

That was 16 years after the passage of the Transportation Act of 
1940, and Senator Wheeler eloquently described the background of 
it yesterday, and despite that fact, you still had this instance of cut- 
throat competition which had to be taken to the United Staes Supreme 
Court in order to be rectified. And in the Interstate Commerce 
Commission, apparently read the statute in such a way that it found 
its power less to remedy the situation. 

Now, you gentlemen may say, well, we have this decision in the 
Dixie carriers, henceforth water carriers will not have the same 
trouble. But I am afraid that that hope is not too well-founded, 
because 10 years prior to that, the water carriers had the same trouble 
in this Mechling case, which Mr. Barton has cited several times. 

In that case, grain was being moved to Chicago from the western 
origins by three different methods; rail, lake steamer, and barge. 

The reshipping rates from Chicago east—because grain takes a 
proportion that has various transit privileges, and so forth—the 
reshipping rates were identical, regardless of how the grain came into 
Chicago. 

This was prior to 1939. 

In 1939, the eastern railroads filed schedules with the Commission 
which imposed on ex-barge grain the local rate from Chicago, east, 
which was 81% cents higher than the proportional rate that they gave 
to the grain coming on the lakes and on the rails. 

I think Senator Schoeppel is well aware of how much difference 
that would make to a grain shipper. 

One of the carriers’ witnesses testified before the Interstate Com- 
merce Commission that the whole purpose of that rate was to drive the 
rails out of business. He said, “We want to get this business back 
on—the barges out of the business.” He said, “We want to get this 
busines back on the rails where it belongs.” 

That was taken to the Interstate Commerce Commission, and the 
Commission felt it was powerless to interfere. 

It was taken to a statutory court, which set aside the Commission’s 
order, and then went up to the United States Supreme Court, which 
reversed the statutory court on a technicality. Then it went back 
to the Commission, and the Commission held that 814 cents was too 
high a differential ; they could put in a lesser differential. 

They put in a differential of 3 cents, which was still a burden on the 
grain shippers. 

That was taken to a statutory court, which refused to set aside the 
Commission’s order. And that was then taken up to the United 
States Supreme Court in the Mechling case, which reversed the 
statutory court, and said that those grain rates—that the grain com- 
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ing ex-barge should not be treated any differently than the grain 
coming ex-lake or ex-rail. 

Now, gentlemen, bear in mind that the eastern railroads who 
put in this rate, it makes no substantial difference to them how the 
grain came into Chicago. Their costs substantially were the same. 
They made some claim about extra costs, but it wasn’t supported by 
the testimony. 

What they were doing was trying to help their western brethren 
by forcing grain people to ship on the barge. If they had not had 
the protection of the Bullwinkle Act, that is the type of concerted 
action which would have had the Federal Trade Commission breathing 
down their necks in 24 hours. They weren’t concerned with that. 
That is the way they were playing the game, gentlemen. That is 
why we fear, representing a small railroad, that depends on Sea- 
train, that that is what they are going to try to do once they get an 
unlimited power to compete destructively with the water carriers. 

Now, you say the Court rectified that situation. True. Let me give 
you the chronology of that grain litigation. 

The original schedules were filed in October 1939. After the 
Transportation Act became effective, the Inland Waterways Cor- 
poration, which was owned by the Government, and this Mechling 
Co., asked the Commission to consider it in the light of the Trans- 
portation Act of 1940. 

In July 1941, division 2 found the rates not unlawful and vacated 
the suspension, allowed them to go into effect. 

In December 1941 that was affirmed by the full Commission. 

In April 1942, the Commission’s order was enjoined by a statutory 
court. 

In June 1943, it was reversed by the Supreme Court on the tech- 
nicality I mentioned. 

In February 1945, the ICC authorized the filing of the 3-cent dif- 
ferential, and in March 1947, 8 years after this fight started, the 
Supreme Court finally said that the railroads were doing something 
that was prohibited by the Transportation Act of 1940. 

I venture to say that if the Inland Waterways hadn’t been interested 
in that picture, the litigation would never have been continued, be- 
cause no private company would afford a litigation of that magnitude, 
and they could very well go broke while the litigation was going 
through the courts. 

Senator Monroney. Could you tell me, were the high rates in effect 
during all the court litigation ? 

Mr. Letcuton. During a good deal of it, Senator Monroney. 

After the Supreme Court reversed, in 1943, the ICC authorized the 
filing of the 3-cent differential in 1945, and I don’t recall—I think 
they probably weren’t able to put it into effect during that period and 
the statutory court apparently enjoined it reasonably soon thereafter. 

But you see what a disruption this is to shippers? They don’t 
know where they stand. They can’t make arrangements to use the 
barges when they fear that they may have to pay a higher rate for 
reshipping their grain east of Chicago. 

Now, in that case—I started to say in the Dixie Carriers case, the 
complaint in that case was filed in December 1950, and the reversal 
by the United States Supreme Court didn’t happen until April 23, 
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1956. So that it was nearly 6 years that these barge companies were 
deprived of the business. 

An interesting sidelight in that Dixie Carriers case is this: The 
railroads have pleaded with you that they need this freedom to make 
rates competitively because it will give them so much additional rev- 
enue that they would like to have. 

Well, you would think in this barge case, since it went up to the 
United States Supreme Court, that they would have selected an item 
which would have meant something very substantial to them. It actu- 
ally involved a movement of 20,000 tons a year, and at the rate that 
these three railroads got, they got $140,000 a year. The three partici- 
pating railroads were the Texas & New Orleans, Texas & Pacific, and 
Missouri Pacific. 

Senator Smaruers. We are letting you on as sort of an extra wit- 
ness, Mr. Leighton. 

Mr. LeteHron. Iam sorry. 

Senator Smaruers. We are delighted to hear you. 

You have been very helpful to us in your recommendations. But 
we have got a whole list of witnesses that we had invited informally. 
So you are sort of the Seatrain man—you are the caboose on the Sea- 
train. So see if you can’t wind this up, please, sir. 

Mr. Leienron. I would do either of two things, Mr. Chairman, I 
would be glad to suspend and let the other witnesses come, or if 
you want me 

Senator Smatuers. No; you go right ahead. You weren’t on our 
list to start with. 

Mr. Lercuton. I understand. I appreciate your courtesy. 

Senator Smaruers. We said we were going to have a representative 
from each group. 

Now, you are the third one on your group. We are delighted to 
have you. Because we are accommodating ourselves to you. We 
want you, in turn, to accommodate yourselves to us. 

Mr. Lereuron. I will make it very, very brief. 

I just wanted to point out that the revenue the railroads would 
derive from this cutthroat competition was about $45,000 a year each 
for these 3 years, whose revenues run into the millions, which is an in- 
dication that they go out after every piece of traffic which they think 
they can get and regardless of the damage they do to the other carriers. 

Now, when this Mechling case and Mr. Justice Black’s dissent in the 
previous ICC Jnland Water case, (319 U. S.), is studied with refer- 
ence to the Congressional Record, which shows that it was the dis- 
tinct understanding of everyone, when the Transportation Act of 1940 
was passed, that the differential of cost inherent in water transporta- 
tion should be recognized and observed; in fact, it was stated three 
times in the act in those sections I have incorporated in this proposed 
bill. And if, despite that clear affirmation of congressional intention, 
the Interstate Commerce Commission found itself powerless to en- 
force it, imagine the problem they will face if you write this bill, 
putting no restrictions at all on them. That is why in the draft I 
suggested I thought you should put in exact language of those sec- 
tions of the act are still binding upon them when they review these 
rates. I do want to discuss this new automobiles case—— 

Senator Smatuers. Mr. Leighton, I don’t think it is fair to the other 
witnesses—— 
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Mr. Letcuton. Let me suspend, then. If you have time when they 
get through 

Senator Smatuers. We appreciate this suggestion that you have 
made. I think it is constructive. 

Mr. Leicuton. Thank you. 

I will be glad to answer any questions when I appear again. 

Senator Smatuers. All right. We had scheduled here—Mr. 
Leighty, are you in a hurry ? 

Mr. Leteuty. If you have a witness that won’t take too long, I will 
wait around a little while. 

Senator Smaruers. How about Mr. Langdon; how long are you 
going to take? Are you here? 

Mr. Lanapon. Yes, sir. 

Senator Smaruers. Let’s take Mr. Leighty first, then, and then we 
will take Mr. Langdon and then we will end up with the Commission. 
We have to spend a lot of time with the Commission. 





STATEMENT OF G. E. LEIGHTY, CHAIRMAN, RAILWAY LABOR 
EXECUTIVES ASSOCIATION, WASHINGTON, D. C. 


Mr. Letentry. Mr. Chairman, and other members of the commit- 
tee, I appreciate the opportunity of appearing before you again. But 
the time has been so short I must apologize that I haven’t had an op- 
portunity to prepare a mimeographed statement for distribution. I 
have jotted down a few notes that I would like to give to the commit- 
tee on this question. 

Senator Smatruers. Fine. We will be delighted to hear you. 

I think it would be well if you would identify yourself, first, sir, 
with respect to for whom you speak. 

Mr. Leicutry. My name is G. E. Leighty, president of the Brother- 
hood of Railroad Telegraphers and chairman of the Railway Labor 
Executives Association. That association is comprised of all of the 
standard railroad labor organizations. And these unions represent all 
of the employees on the railroads, with the exception of the manage- 
ment and the supervisory employees. In other words, we speak for 
at least 95 percent of the total employment on the railroads. 

As the distinguished chairman of the Transportation Subcommit- 
tee knows, the railway labor organizations do not favor all of the 
proposals which his subcommittee has advocated with respect to the 
present railroad situation. I refer, of course, to the provision with 
respect to the Interstate Commerce Commission taking over jurisdic- 
tion from the State utility commissions. We feel that it is essential 
that the State commissions retain that jurisdiction. However, I have 
presented our position on that previously. I don’t want to dwell on 


it here now. 


I just wanted to make it clear that we didn’t approve everything in 
the committee’s report, and we also feel that on the construction re- 
serve, the majority of the money should be spent by the railroads on 
their own properties, utilizing their own forces to take care of the 
terrible unemployment situation on the railroads. 

It is because we believe the railroad industry ought to stay in the 
transportation business that we appear here today to support the 
position taken by the Transportation Subcommittee with respect to 
transportation rates. 
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Senator Smaruers. Can I interrupt you to ask you one question, 
before you start into this? You mentioned about the terrible unem- 
ployment condition that exists with respect to the railroads. Would 
you setae stating what that condition is? What has been the situa- 
tion { 

Mr. Leicuty. The number of railroad employees has been constant- 
ly decreasing over the years. In the last year, particularly, there 
has been a drop of over 100,000 in the number of railroad employees. 
Normally, we have a railroad force of over 1 million employees. Two 
or three years it was 1,300,000. Today, the middle of April count 
showed only 829,000 employees on the railroads. And we are really 
suffering from this diversion of transportation. 

We believe that all modes of transportation should be permitted to 
price their product in such a way as to better serve the public through 
utilizing the natural advantage inherent in that particular mode of 
transportation. We believe that if the railroad industry is permitted 
to use its facilities, it can serve the public better, cheaper and more 
efficiently. In other words, you have a plant here that is capable of 
re a tremendous amount of business. The more business they 
carry, the less cost is involved, and consequently that decrease in cost 
can be passed on to the public and to the ultimate consumer. 

Those who have appeared before this committee in the last few 
days have opposed the rate recommendations of the subcommittee on 
many grounds. However, I think the penepe objections are, first, 
that these rate proposals would lead to unregulated competition by the 


railroad industry; secondly, that these proposals will result in a loss 
of investment and business opportunities now enjoyed by other trans- 
ortation systems than the railroad industry ; third, that jobs of those 


in the trucking and water carrier, industries would be adversely 
affected by these recommendations. 

Permit me first to discuss the objection as to unregulated competi- 
tion. No one in the railroad industry seriously suggests that it ought 
to be permitted to run other modes of transportation completely out 
of business. All we are saying is that we Rate not be expected to 
assume the responsibility for keeping other modes of transportation 
in business, if these other modes of transportation cannot compete 
economically with our industry. We do not believe that there is any 
requirement that the railroad industry overprices its product in order 
that the trucking industry or any other mode of transportation may 
continue to haul certain commodities. 

Now, what happens? There have been predictions here that some- 
thing of this kind might drive the trucks out of business. An idea of 
that kind to us is certainly fantastic. But what happens? The roads 
still remain for the trucks to travel over and the people to travel over, 
and the equipment companies are still going to operate to furnish the 
necessary equipment for automobiles and other things that are used 
in over-the-road transportation; and the Congress, if abuse is made 
of this, it is always the privilege of any mode of transportation to 
come before the Congress and correct something of this kind. Per- 
sonally, we cannot feel that there is going to be any abuse. 

We feel that it is only consistent for the railroads to be permitted 
to charge a price which will be compensatory and at the same time 
will give them business which has been taken away from them by other 
modes of transportation. And that is where this business originally 





RATEMAKING RULE—ICC ACT 133 


came from. It originally came from the railroads and went to the 
other modes. That is true in most every instance. 

We agree that all modes of transportation that we have in this 
country have their proper place. The trucks have inherent advantages 
in handling certain kinds of transportation. The railroads have cer- 
tain inherent advantages. The same is true of the waterways and the 
airlines and the pipelines. But we do feel that it is unfair and unjust 
to say to a railroad, or a group of railroads, which are in a position to 
handle the traffic at a lower rate, to be deprived of that right because 
some group or some transportation industry that has taken the busi- 
ness away from the railroads, wants to retain it. 

Senator Smaruers. You say that, actually by the action of the Com- 
mission, today, in some respects they are not allowing, in your case, 
the railroads, to lower their rates to a point which would still be 
compensatory to them, but where they can actually get more of the 
business ? 

Mr. Letenty. In many instances the Commission has denied them 
the right to do that and they are relying on that section of the law, 
the law as it now reads, which the Commission has said in many in- 
stances prohibits it. 

Much has been said here that should these pricing recommenda- 
tions be adopted, that the capital structure and the private invest- 
ment of competing modes of transportation would be abolished. I 
submit to this committee that a great deal of the capital structure and 
private investment of all competing modes of transportation repre- 
sent something that the Government or the public has given them. I 
refer to roads that the trucks use as their right-of-way. The Gov- 
ernment maintains the waterways, so that they are navigable. In 
connection with the airways, they furnish, in many instances, pas- 
senger terminals at a cost much less than the actual cost may be. They 
also furnish them traffic aids, such as traffic controls. And we cer- 
tainly want a continuance of those traffic controls, because I think all 
of us were very much saddened by what happened here yesterday, or 
near this city yesterday. We think those controls should be there. 

But all of these other forms of transportation are actually getting 
something from the Government. And the railroads here aren’t 
asking something from the Government, they are merely asking that 
they be permitted to charge rates that are compensatory and still 
will permit them to regain some of this business. I can’t see, based 
on the information and what I have read in connection with this 
subject, that there is any real danger of the truck lines going out of 
business, or that it is going to affect them in any severe manner. The 
fact that railroads have the natural advantage should permit them to 
get this transportation business back, and that is what we have con- 
stantly advocated, so that they can again provide jobs for railroad em- 
ployees who have suffered because we have not been able to take 
advantage of the unique ability to serve the public. 

Yesterday, appearing before your committee, a representative of 
the teamsters union had much to say about the possible adverse ef- 
fects of this legislation on men who drive the trucks. Let me say 
to my friend from the teamsters that we understand his concern for 
the truckdrivers. But as spokesman for railway labor, we are just 
as concerned with the problems of railroad employees. We are not 
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talking here about the possible adverse effects of this transportation 
policy, we are here today to tell you that more than 400,000 men and 
women who are a part of the railroad industry have lost their jobs 
in the last 5 years. We are not confronted with a possible damaging 
situation—we have that situation; we are confronted with it, and we 
think that something should be done about it. 

We don’t believe that any transportation policy of the Congress 
ought to automatically provide that the trucking industry be permit- 
ted to continue to gobble up the railroad industry and railroad jobs, 
and in this connection may I make this observation: As I said earlier, 
roughly 95 percent of the employees on the Nation’s railroads are or- 
ganized union employees. They work under reasonably safe con- 
ditions and they earn decent livable wages. Their working conditions 
are the fruits of over 100 years of responsible, progressive trade union 
activity. 

On the other hand, the men who drive the trucks of this Nation 
are not in this situation. I note that you were not informed as to 
the number of the truckdrivers that actually belong to the teamsters 
union. I don’t have the information here, but based on informa- 
tion available through the statistics of the Interstate Commerce Com- 
mission and the Department of Agriculture, about 20 percent of 
the truckdrivers are organized. The other 80 percent—I am talking 
about over-the-road truckers, not referring to farm trucks or any- 
thing of that kind now. The other 80 percent are unorganized, and 
that is why they are stepping into the picture and hauling commodi- 
ties at very low rates. 

And the railroads should have an opportunity to compete with 
that situation, and are only asking here for what, to the average indi- 
vidual, would only look to be something fair and reasonable. 

In closing, let me say that this Nation needs a healthy rail trans- 
portation system. We ought to be permitted to go out and aggressively 
sell our product to the public. We have to have a revitalized type of 
management whose aim it would be to build a better mousetrap in 
the transportation industry. We have to go out and recapture our 
place in the sun. We have got some employees that we are worrying 
about, too. 

There is an awful lot of capital structure involved. But most im- 
portant of all, the railroad industry is vital to the Nation’s defense. 
This committee ought to be aware of the problems inherent in shrink- 
ing our rail transportation system. 

When a rail line is abandoned or scrapped, it is gone, the rails are 
sold, the right-of-ways are disposed of, and they revert to other uses. 
Forevermore, rail transportation on this line is impossible without 
a major rebuilding operation. What is going to happen to this coun- 
try if we continue to permit the railroads to continue to shrink? Are 
we safe in assuming that this Nation can depend upon truck transpor- 
tation and water transportation for its wartime transportation needs? 
What would happen to us 15 years from now if the Communits Chinese 
were to suddenly swoop down and take control of the Malay Pen- 
insula? Where would our rubber supply come from to keep the 
Nation’s trucks going? Could we make enough synthetic tires to meet 
our trucks’ needs? Clearly, we cannot. The challenge which con- 
fronts your committee and the Congress is to keep the railroad industry 
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healthy and growing. This can only be done if you permit us to price 
our product competitively and to get back some of the business that 
we can handle cheaper and more efficiently. 

We strongly recommend that the ratemaking recommendations of 
Subcommittee on Transportation be adopted by your committee. 

Senator Smatruers. Thank you very much, Mr. Leighty. 

Are there any questions ? 

Senator ScHorpren. No questions. 

Senator Bricker. No questions. 

Senator Monroney. No questions. 

Senator Smaruers. Thank you very much for appearing here. 

Mr. Letcury. Thank you for letting me appear. 

Senator Smatruers. Our next witness is Mr. Jervis Langdon, general 
counsel of the Baltimore & Ohio Railroad. 

All right, Mr. Jervis Langdon. 


STATEMENT OF JERVIS LANGDON, JR., GENERAL COUNSEL, BALTI- 
MORE & OHIO RAILROAD CO., BALTIMORE, MD. 


Mr. Lanepon. Mr. Chairman and members of the committee, my 
name is Jervis Langdon, Jr., and I am general counsel of the Balti- 
more & Ohio Railroad Co., in Baltimore. I am appearing here, how- 
ever, for the AAR, and the member lines of that organization. 

Mr. Chairman, this is my first appearance before this committee and 
IT am in the unfortunate situation of having prepared a paper on the 
very same subject that Senator Wheeler covered. So with your per- 
mission, sir, I would like just briefly to summarize that and then, from 
a railroad point of view, talk about some of these objections, if you 
call them that, of the water carriers and the truckers. 

Senator Smaruers. Any way you can summarize will be appreci- 
ated, Mr. Langdon. That is historical with this committee. 

Mr. Lanepon. Senator Wheeler, of course, spoke from personal 
knowledge about the history of the Motor Carrier Act of 1935 and the 
Transportation Act of 1940. 

I went to the books as my only source, of course, and the records, and 
developed that in 1935, of course, there was great fear that the truckers 
were going to be regulated in the interest of the railroads, and for that 
purpose, and to forestall any such result of that kind, the truckers were 
given their own policy, they were given their own ratemaking rule 
and they were given a proviso in their antipreference provision, which 
in effect said that trucks couldn’t discriminate against the traffic of any 
other carrier whatsoever. 

Then, late, in 1940, came the Transportation Act of 1940, and in 
effect the same thing happened for the water carriers. They, how- 
ever, got one very special little provision known as 305 (¢c), which, in 
effect, said that differences in rates between rails and water carriers 
would not constitute an unfair and destructive competitive practice, 
which has been construed to mean that water carrier rates, even though 
they adversely affect railroads, cannot be complained of by the rail- 
roads. If we have any ground at all to complain of water carrier 
rates, it is the one ground that they are noncompensatory. Of course, 
only a small fraction of our water competition actually is regulated. 
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I think the extent of the water-carrier regulation is limited to 
roughly 20 percent of the ton-miles on the water, something like that. 
In that event, the Commission has said that it made regulation of 
the water carriers largely ineffective. 

Now, during that legislative history, though—and this is, of course, 
the point that we were particularly interested in—there was evidence 
after evidence that what the Congress intended to do in protecting the 
trucks from the railroads and the water carriers from the railroads, 
they did not intend to apply any different rule to the railroads. In 
other words, railroad rates were entitled to be made on the basis of 
railroad conditions in exactly the same way that water-carrier rates 
were to be made on the basis of water-carrier conditions and truck 
rates on the basis of truck conditions. And that was emphasized and 
reemphasized not only in the debates, but in the reports that were made 
by the various committees in the Congress. 

Now, in effect, the Commission recognized that intent in the Auto- 
mobile case and it also recognized it in the few other cases that came 
about that time. As a matter of fact, there is one Commission de- 
cision which goes to the point of saying that the effect of railroad 
rates on a competing mode of transportation is of no legal conse- 
quence. Another case is the old Seatrain case, where Seatrain came 
in and—this was under the national transportation policy—and said, 
“We want to publish, in effect, the same rates as the break-bulk car- 
riers,” and the break-bulk carriers said, “Well, if you do that, you are 
going to take all our business, because your value of service is greater.” 

There, again, the intention of Congress to allow these rates to be 
made on the basis of the conditions of the mode for which the rates are 
prescribed, was allowed to prevail. And Seatrain was allowed to 
put in these rates, which, as I say, were proposed on the basis of the 
same level of charges as the break-bulk carriers had been assessing. 

That case is in 243 I. C. C. 

So that we have had a recognition by the Commission of the basic 
intent in the Transportation Act of 1940, so far as the railroads are 
concerned. And, of course, so far as the water carriers are concerned, 
there has been never any question about it, because they have had—I 
say any question about it. I don’t say the railroads haven’t opposed 
it, but the point has been settled, and today a barge line is free, using 
section 305 (c) to make any rate it wants to, without regard to the 
effect on a railroad. And we have tested that out in the old Memphis 
Cotton case, where some barge rates were made. We thought they 
were going to pull down the whole rate structure, the rail rate struc- 
ture on cotton, and complained. And the Commission, in effect, said 
that the adverse effect upon the railroads of these proposed barge rates, 
the adverse effect upon the all-rail rate structure on cotton, all was 
beside the point. 

Now, there have been deviations, we think, from the rule of the 
Automobiles case which, in turn, reflects this congressional intent. 
We have a number of deviations, that we regard as deviations, and the 
first. point which I should like to mention is: Are those deviations 
important? Is this a problem or is it not a problem? You have 
heard it mentioned that this really doesn’t amount to anything; that 
only an eighth of 1 percent of the tariffs that we file are, I think, 
suspended, of which half are allowed to go in, or maybe it is a quarter 
of 1 percent that are suspended, of which half are allowed to go in, 
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so that it comes down to one-eighth of 1 percent of the tariffs that 
we publish are rejected. i 

hat was Mr. Freas’ testimony, I think. Then Mr. Arpaia, a year 
and a half ago, added up the revenue effect of all of the 12 decisions 
during the year of 1956, where we have been turned down, and added 
it up to amount to about $1,200,000 of revenue that we had not been 
able to get because of these turndowns. And he also undertook to 
show that the problem was de minimis. Now, in the first place, I 
think that the proper starting point for evaluating the importance of 
this problem is not the number of tariffs that we file, nor the number 
of rates that we file, but, rather, the number of rates that are protested, 
because you can bet your bottom dollar today, when a railroad files 
a rate that has a competitive irapact, there are going to be protests. _ 

These rates that we file that have, on the other hand, not competi- 
tive impact, hundreds of them everyday, technical changes, maybe 
they are increases, rates that really aren’t designed to improve our 
competitive position, they are largely unprotested, routine. 

But when we reduce a rate that has a competitive impact, a protest 
is going to arrive at the Commission. Now, that means, I think, 
that the starting point for measuring the impact is: how do you 
handle it from the point of view of the protested tariffs? 

Now, Mr. Freas said that 15 percent, only, of the protested tariffs 
had actually been suspended. 

Senator Smaruers. Let me interrupt you, Mr. Langdon, and ask 
you this question. 

Mr. Lanepon. Yes, sir. 

Senator Smaruers. I am not clear here. You say that of this 
enormous amount of rate applications for changes which were ap- 
proved on the part of the Commission, that very few of them were 
protested ; is that what you are saying? 

Mr. Lanopon. In relation to the tariffs filed, that is right, sir. 

Senator Smatuers. That is right. Do you have any figures as to 
what percent of those applications for rate changes were protested ? 

Mr. Lanapon. Well, I have no question about the figures that 
Chairman Freas has used in that respect. My point is that I don’t 
believe that is a proper starting point for measuring the importance 
of this problem, because so many of those rates that are filed—— 

Senator Smatuers. What did Mr. Freas say with respect to how 
many of them are protested ? 

Mr. Lanopon. I think it was either a quarter or an eighth of 1 
percent of the tariffs. 

Senator Monroney. On page 3 of the testimony of Mr. Pinkney, 
apparently quoting the Chairman of the Interstate Commerce Com- 
mission before the Surface Transportation Subcommittee of the Sen- 
ate, he said, 


Exclusive of schedules involving general increases in rates, more than 50,000 
rail tariffs were filed with the Commission in 1957. These rail tariffs contain 
hundreds of thousands and probably millions of rates. It is our estimate— 


apparently the chairman’s estimate— 


that 98.3 percent of these tariffs become effective without protest or restraint by 
the Commission. 
Senator Smatugrs. I see. Then your point is that if they had been 


in anyway adversely affecting other modes of transportation, then 
there would have been a protest ? 
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Mr. Lanepon. Oh, yes. 

Senator Smaruers. So then we can presume from what you are 
saying that the 1.7 percent were protested ? 

Mr. Lanepon. That is right, sir. But, of course, it is the protested 
rate that really count in this show. 

Senator Smatuers. That is right. 

Mr. Lanepon. And I don’t dispute Mr. Freas’ figures at all. I don’t 
mean to infer any dispute at all. 

Senator Smatuers. I didn’t infer that. Just go ahead. 

Mr. Lanepon. No. So that using that as a starting point, I think 
he said that 15 percent of those protested were suspended. Now, we 
made a check back in 1955 during a 2 months’ period, and it was an 
informal check, and while there is some room for difference of judg- 
ment in these cases, because they are pretty hard to analyze, and there 
are some gray areas here, we found that about 45 percent of the rail- 
road tariffs that were being protested were being suspended. We 
made a 2 months’ check, informal, and that was the score at that time. 
Now, that was back in 1955. So I think the Commission’s ratio of 
suspension to protests has been coming down, perhaps. 

Now, I think this is of great importance, though, because what is 
the measure of this problem? Is it the number of tariffs that we have 
suspended? Is it the number of tariffs that we have rejected? What 
we are complaining of here, really, is a test of ratemaking. Now, it is 
a test that really involves, aside from showing that the rate is compen- 
satory, it really involves a balancing of the charges, costs to the ship- 
per, on the one hand, of using a competitive service, and the rail rate. 

Now, that is what we are really complaining about. And today, 
when we file rates, we undertake to comply with that test. There have 
been any number of tariffs that I think we put in and gotten by with 
that hadn’t been suspended, perhaps, because actually we undertook 
to comply with that test; namely, that our rates were properly bal- 
anced with the truck rates or the water carrier—the cost to the shipper 
of using the water service. 

Senator Smaruers. You were not exercising your inherent ad- 
vantage, then ? 

Mr. Lanepon. That is right. The other day our traffic manager 
came to me with a problem that we have got a bad competitive situa- 
tion in a certain part of our railroad, where I think we have got the 
inherent advantage. Re said to me “Now, what are we going to have 
to do to put in that rate?” 

Now, under the law, as it stands today, while I think there is room 
for argument, that chances are that we are going to have to come 
before the Commission and show not, alone, that our rate that we want 
to put in is a compensatory rate, and won’t discriminate among the 
shippers, but I think we are also going to have to show that the rate is 
properly related to the cost to the shipper of using the—in this par- 
ticular case—truck service. 

Now, how are we going to do that? And this is standard routine 
procedure in these cases. We will try to estimate the extra cost 
to the shipper of loading and unloading the freight car. Then, 
in this particular case also, there is some bracing which has to go in. 
That is an extra cost to the shipper of using rail service, as opposed to 
the truck. In the case of the truck in this particular instance, as I 
understand it, the driver actually helps with the loading and the 
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shipper doesn’t. Then we are going to have to guess, try to guess at 
some service differential, because this truck service is better service, 
in the sense that it is faster. So we have got to try to balance that 
in such a way that we can say to the Commission that this level of 
rates that we propose is not an unfair and destructive competitive 

ractice, because if we come in there with a rate that is on the basis, 
in this particular instance, we come in with a rate that was on the 
level of our full costs and we would be far below the truck—the cost 
tothe shipper of using truck service. But if we did that we probably— 
I know we would be confronted with the argument that that is an un- 
fair and destructive competitive practice. 

Senator Smaruers. Let me see if I understand what you are say- 
ing. You are saying that now when you get ready to make an ap- 
plication for a lower rate, that you do not make an application for a 
rate, that in fact is only compensatory to you, much lower than we 
will say the truck rate is over here; what you are trying to do, for fear 
that that application will be suspended on you, you come in and try 
to hit what is a balanced or an equal rate with that which the trucks 
charge; is that what you are saying? 

Mr. Lanepon. Equal, that is right, when you take into account and 
adjust for what are known as rail disabilities. 

Senator Smaruers. Don’t get me too technical. I think we are al- 
ready too technical on this. Let’s stay with the point. 

Mr. Lanepon. Yes, sir. 

Senator Smaruers. As I gather, what you are saying is that you 
people today are not applying for as low rates as you could charge, in 
exercising your inherent advantages, because what we are concerned 
with is the inherent advantages. Do the public, in fact, get the benefit 
of inherent advantages, or don’t they? Now, you are not using your 
inherent advantages because you are fearful when you try to get a 
rate low enough to demonstrate your inherent advantage over some 
other mode of transportation, the Commission does not permit you 
to do that; is that what you are saying? 

Mr. Lanepon. That is right. 

Senator Smatuers. That is right. 

Senator Porrer. Could I ask a question? You stated in the ex- 
ample that you gave that you could charge the full compensatory rate, 
that would include not just out-of-pocket compensatory provision, but 
also the overhead and the full rate, and still be much lower than a 
competing mode of transportation ? 

Mr. Lanepon. In this particular case that happened to be so, Sena- 
tor Potter. But I don’t want you to conclude, sir, that I believe that 
full cost is the proper yardstick. And I am coming to that in a mo- 
ment, if I may. 

Senator Porrer. All right. 

Mr. Lanepon. But in this particular case it happened to be so. 

But I would make the same observation even if, in another set of 
circumstances, we could get the traffic at what I will call a compen- 
satory rate; namely, one that was in excess of our direct costs of opera- 
tion, over a long period of time, plus a contribution to the overhead. 

Senator Scuorrpet. Mr. Chairman. 

Senator Smatuers. Senator Schoeppel. 

Senator Scnorrret. Unfortunately, I have to be going for about 15 
minutes. In other words, you screen and give the weight factors that 
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you have testified here, say, to the truck rates and the water rates, 
when you come in and ask for a reduction of these rates? In other 
words, you have screened that, you have analyzed that and you have 
taken care of that before you go to the Interstate Commerce Commis- 
sion for your rate problem ; don’t you? 

Now, do you do that in practically all of these cases? Do all the 
railroads practically approach it on that basis that you have hereto- 
fore testified to? 

Mr. Lanepon. Well, I think it is a general practice, sir, because I 
think in that way we think we can have less trouble in getting these 
reductions in. Now, recently we haven’t made too many because of 
various circumstances. But that certainly has been the feeling on our 
part that it was necessary to do that. 

Now, I happen to be a rebel on that, because I don’t believe that we 
should do it. I think that we should go forward to the Commission 
with a rate that reflected our costs and made a contribution, and fight 
it out. But on the whole, I think our industry feels that that is not 
the rule and the practice that they are being required to abide by. 

Senator Scuorrret. Thank you. 

Senator Smatuers. So then the conclusion is that all rates are being 
held up insofar as the shippers are concerned, all rates are being held 
up on the theory that one cannot get appreciably below that; that is, 
one of one mode of transportation cannot get appreciably below the 
other, because if it does, in the recent opinions of the Interstate Com- 
merce Commission, then that becomes destructive to some other mode, 
so rather than go through that and be turned down, everybody keeps 
their rates up about even; is that what you are saying? 

Mr. Lanapon. Yes, sir. But I would like to make clear, Mr. Chair- 
man, that today rail rates are generally lower than truck rates, because 
they have had to be in order even to hold on to the small part of the 
traffic that we still retain, because of the much better service, faster 
service, more flexible service that the truck renders. 

So that whereas rail rates in the old days were pretty close to truck 
rates; in fact, the trucks, when they became regulated, in most parts of 
the country, adopted the rail rates. And with their better service, you 
see, they walked away with the business. So that over the years we 
have had to come down, and the Commission has allowed us to come 
down in many instances. But, usually, the extent to which we can 
come down has been measured by the difference in cost to the shipper 
of using rail, on the one hand, where he has to load and unload the 
car, and he has to brace; and truck, on the other, where he doesn’t 
have to load or unload, and often doesn’t have to brace. And then 
recently there has been another factor taken into account which the 
Commission undertakes to judge; namely, the differential that is neces- 
sary to offset the service disadvantages of the rails in that we are 
slower. So it is a balance act. 

Senator Porrrr. Do they try to set a money value to the difference 
in service between, say, rail and trucks, in this case ? 

Mr. Lanepon. Well, we do that at the outset, sir, and that then is 
reviewed by the Commission. And it is in the instances where they 
modify that, and don’t accept our judgment, that we complain about. 
I think that is frankly it. 

Exactly the same procedure goes on when we meet the barge. To- 
day if you want to make a barge competitive rate, assuming partic- 
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ularly that the traffic is moving by a regulated barge carrier, the pro- 
cedure is to find out, if you can—and it is kind of hard, sometimes— 
but to find out what it is costing the shipper to move the traffic by 
barge. That will include often a transfer service at each end—the 
whole cost to him of using the barge. Sometimes water transporta- 
tion is less desirable for particular commodities; other times barge 
transportation is an advantage because it saves storage, and other 
reasons. 

But, anyway, you try to appraise that. And then, assuming your 
rate is above a compensatory level you come in before the Commission 
with your idea of what the differential should be. Now, in a couple 
of instances we have come in with no differential, and in a couple of 
instances the Commission has allowed us to publish rates that reflected 
the cost to the shipper of using the barge service. 

I know of only two, one of them a long time ago, and one of them 
fairly recently. But in the ordinary case, then, the Commission will 
decide, as to 30 cents of a differential that this rail rate ought to reflect 
over the full cost to the shipper of using the barge service, or is it 25 
or 15 or 40 or what is it? 

We say that it ought to be 20, let us say. Then they come along 
and say, no, you are too low, that is an unfair and destructive competi- 
tive practice, the differential ought to be 35 cents. So that is the. 
basic thing that we are objecting to. It is the existence of the test. 
So that adding up the number of reflected or suspended tariffs, really 
doesn’t show up much as to the existence, we think, at least, of the 
problem. 

Now, I want to mention one more thing. I think the existence of 
this test has deadened the railroads, themselves, in the actual making 
of competitive rates. I have a feeling, and I might be alone in this, 
but I have a feeling that initiative that otherwise would be exerted, 
cost research is an example, the collecting of the facts which are neces- 
sary in order intelligently to make competitive rates, I think that 
has been slowed up by a feeling, “Oh, well, we are probably going to 
get our rates made ultimately in relation to the truck rates, in relation 
to the barge rates, so why should we go into this?” 

Now, I have encountered that occasionally, and I have a feeling that 
we are less effective competitors today because we have been kind 
of dulled, and haven’t had—maybe it is our own fault, it probably 
is—but the point is that this rate rule that we are complaining about, 
I think contributes to it and kind of supports a negative attitude in 
our competitive ratemaking. 

Now, I should like, Mr. Chairman, with your permission, to dis- 
cuss what is a reasonable minimum rate, and a compensatory rate. In 
the past a reasonable minimum rate has been a rate as pointed out this 
morning that first of all had to be compensatory. Then in addition 
to that—I agree with what Mr. Arpaia said yesterday—they had to 
take into account loss and damage, volume, value of the commodity, 
perhaps, and the loading characteristics, and other transportation fac- 
tors. I think they in the old days were proper factors to be taken 
into account. 

Today, when we are meeting the competition of other forms of 
transportation there is only one important factor, and that is, is the 
rate compensatory? The value of the commodity is largely irrelevant. 
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What difference does it make to the shipper of alcoholic beverages if 
he can turn to use his own trucks, where the whisky that he is dis- 
tributing is high valued or not? He is not interested in a railroad, 
or any other kind of a theory of ratemaking that is based on the value 
of the service, if he can provide his own transportation. So that the 
old value of the service theory of making rates has largely disap- 
peared today. More holes have been made in it. 

Now, what do I mean by reasonably compensatory? I, frankly, 
was surprised, I think, when some of these witnesses have referred to 
full costs as having meaning in railroad ratemaking. First of all, I 
think I ought to define what is a fully distributed cost, as the Com- 
mission itself, its own cost section, has defined it. And I have to start, 
in order to do that, I have to start with what is an out-of-pocket cost, 
as they have defined it. 

Now, the out-of-pocket costs that we are using in these cases, and 
that are involved in these intercarrier relationships, is not the added 
cost of putting on a few extra cars on a train, but, on the contrary, it 
is an out-of-pocket cost that is developed over the long term, and it is 
an out-of-pocket cost, too, that includes a return on investment in 
equipment, and half a return, after income taxes in both instances, 
on fixed property. And then it includes 80 percent of your operating 
expenses, rents, and taxes. 

So that this out-of-pocket cost that I think everybody gets the 
notion may involve the extra cost of filling out some trains with some 
extra cars, trains that are running anyway, is far from what this out- 
of-pocket cost is that the Commission’s Cost Section, itself, has de- 
veloped. 


Now, everything that is left, including the 20 percent of the operat- 
ing expenses, rents, and taxes, and the balance of the return, plus 
the prorated deficit services, passenger and less than carload, is 
lumped together in a constant expense, known as a constant prion 


How can you apportion it? Well, obviously, it has got to be an 
arbitrary apportionment. There are 3 or 4 ways of doing it. You 
can change full costs by employing different ways of apportioning 
your constant expenses; you can change them radically. 

The Commission’s Cost Section, itself, has rejected the use of full 
costs as having any significance in ratemaking. Here is what, in 
one of their statements, statement N-4—54, November 1954, at pages 
20 and 21, here is what the Commission’s Cost Section says about 
fully distributed costs: 


Prices are never based on an arbitrary apportionment of the constant or fixed 
expenses. Indirect expenses never burden all traffic proportionately, ton for 
ton, irrespective of the ability of the traffic to pay. Such an approach, indeed, 
would be contrary to the principle that low unit contributions to the constant 
costs may yield increased aggregate contributions as a result of added value. 


Now, this is a release that just came across my desk the other day. 
This is a release, also, of the Cost Finding Section of the Commission, 
and here is what they have to say about fully distributed costs: 


In respect of these fully distributed costs, a word of caution is necessary 
concerning their use in ratemaking. Rates based solely on fully distributed 
costs shown herein would ignore one of the greatest principles of ratemaking, 
i. e., that of differential charging. If rates were made without recognizing dif- 
ferential charging the result would be reductions on high-grade traffic and 
concomitant increases on low-grade volume traffic. Historically, rates reflect 
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continuous interplay of economic forces so as to permit all the commodities 
to move with the most reasonable freedom and, at the same time, contribute 
as much as possible to the transportation burden. 

Now, sir, last night, going home on the train, I thought maybe 
a little example of how a railroad can get a larger contribution to its 
net revenues by making a rate that is less than full cost but above 
out of pocket might be helpful, and I have here, if you don’t mind, 
sir, a little statement which undertakes to—all it is is an example. 
Now, this is just a hypothetical example, but it is a very important 
one, and it goes to the heart of the railroad ratemaking theory. 

Now, here is a situation, let us assume, where the out-of-pocket 
expense is $3 a ton, the fully distributed cost is $4 per ton. Now, in 
this example you will see that a rate fixed at $3, which would be the 
same as the out-of-pocket expense, would, of course, make no contri- 
bution because it would be a wash; total revenue would not exceed the 
out-of-pocket expense. Supposing we drop it 50 cents to—the rate 
to $3.50, that will attract, in this particular instance, 800 tons. There 
the contribution would be $400, because the revenue would exceed the 
out-of-pocket expense by $400. 

Now, supposing we increase the rate to $4, which is the fully dis- 
tributed cost, then the traffic is going to drop off to 300 tons. As you 
see, our contribution to our constant expense and return on invest- 
ment drops to $300. So, there is the kind of situation that we think 
we should be free to use and make our rates with relation to their 
contribution, rather than have to adhere, certainly, to any fully dis- 
tributed cost basis which really isn’t a fully distributed cost, because 
J don’t think economists actually regard the constant expense as a 
cost. It is a cost in the sense that it has to be borne someplace, it 
is true, but it isn’t a cost in the sense that you can assign it to par- 
ticular traffic. And the objective is to get as big a contribution toward 
that constant expense from the varying types of traffic as you pos- 
sibly can. 

Now, one final point, sir, I don’t want to take too long, but I do 
want to mention particularly the importance of this as bearing upon 
discrimination. We have heard the water carriers say, “Now, prob- 
ably we wouldn’t object if the railroads were confined to rates that 
reflected their so-called full costs.” And we have heard them talk, 
too, about the discrimination that otherwise exists to the inland points, 
particularly the water carriers. 

Actually, as demonstrated by this example, there are many situa- 
tions where, by helping ourselves, by increasing our contribution 
with a rate that is less than full cost, we automatically, then, relieve 
the burden on the noncompetitive point. 

Let us assume that between A and B there is water competition, and 
C is not on the water, and he has a, let us say, higher rate to competi- 
tive markets. Now, the water carriers, as I understand it, would like 
us to abandon, in effect, this water competitive situation, and concen- 
trate on taking care of the fellow who is inland. The minute we do 
that, you see, then, the entire transportation burden has to be assumed 
by the shipper who is inland. The extent—and to the extent that 
we can get a contribution from competitive traffic, to that same extent 
the burdeff on the inland shipper is necessarily relieved, because if 
we cannot compete and get a part of the transportation burden from 
these competitive situations, obviously, the only other place we can 
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go is to the noncompetitive situations, and they are getting fewer and 
fewer every day. 

Now, one final word about the specialists’ argument. Ever since 
we have been in this controversy we have been confronted with the 
ee re well, let us take the sulfur, you have got everything else, 
or let us take the phosphate, you have got everything else. That has 
been going on now for years, and commodity by commodity is being 
taken away from us, or at least our participation is being reduced. 
Our competition, in substance, is the specialists, only there are thou- 
sands of them and they have all got different specialties, and they are 
all getting this traffic, these specialties, you see, and leaving us with 
what is left. And I suppose I won’t live, maybe, long enough to have 
the argument: Well, let us take the remaining freight, you have got 
the passengers. But that is what it is coming down to eventually, 
you see. 

We had a case not so long ago involving a basic commodity on the 
river, and that was the big plea: If you take this from us, this service 
that we started a few years ago is going to be difficult to maintain. 
And I imagine that is true. But if we only had a few specialists, then 
maybe we could tolerate it. But the specialists in these various types 
of transportation have covered practically the entire transportation 
field, with the result, as I say, that what is being left to us is what 
is ae left, after they get through, including the passenger deficit. 

So that we have got to use this competitive traffic as a place, if we 
can, where we can put a part of the transportation burden, because, 
otherwise, it will have to be put on the person who is inland, or who 
is noncompetitive, and, of course, the minute that happened his rates 
have got to go up and he is probably going to go out of business, or he 
is going to be less and less productive. 

So, it is a hopeless situation. And the only possible answer, as I 
see it, is to give us the right to make rates that are reasonably compen- 
satory. By reasonably compensatory I mean rates that cover our 
long-term, out-of-pocket costs, plus a contribution. That is what I 
mean by a reasonably compensatory rate. 

Now, we also recognize, as having overriding importance and con- 
trol, the antipreference provisions of the law. We cannot in our com- 
petitive ratemaking discriminate among shippers. We are perfectly 

repared to accept that, never have argued that we ought to be free to 
iscriminate among shippers in any way. a 

Now, that may, in certain cases, have an overriding effect and nullify 
some competitive rates that, otherwise, we want to make. But, sir, 
I have read, I think, every case that the Commission has decided on 
this particular point since 1940, and I didn’t do it by going to digests, 
I didn’t go to—I did it by leafing through the books. And it is sur- 
prising what you find. Ei 

Now, there were cases, competitive cases, where shippers intervened, 
and there were cases of discrimination, but there were very few of 
them in relation to the entire list of them. There were some, but in 
this competitive ratemaking business I don’t think that we have dis- 
criminated among shippers except in a few instances, and in those few 
instances they have had their recourse, and have had their relief 
before the Commission. Today, when we meet truck cdmpetition, 
truck competition is not point to point; it is areawide, and ordinarily 
we have to make our adjustment on an areawide basis, and that means 
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ihat mengneny in the area gets the same rate level, distance con- 
sidere 

Water competition is somewhat different, because that is point to 
point, and we meet it there where we find it. 

Sir, I think that is all. 

Senator Smatuers. All right, sir. Thank you very much. 

Senator Patter, do you have any questions? 

Senator Porrrr. No questions. 

Senator Smaruers. Senator Lausche ! 

Senator Lauscue. That is, when you discuss this subject of dis- 
crimination you contemplate refuting the argument that you can juggle 
your rates so as to compete with lower rates of competing modes in one 
area, and still keep them high in another 

Mr. Lanepon. if the ddawele complain of our meeting competition 
in one area, and we are able to show that the same competition existed 
in their area, and we weren’t meeting it, I think they probably would 
get relief from the Commission. Actually, I don’t think that problem 
arises very often, sir. 

Senator Lavsue. The rule against discrimination, will you give an 
example of how it effectively is applied { ? 

Mr. Lanepon. Yes. We had one case 2 or 3 years ago involving 
some reduced rates on iron and steel products from the Chicago area 
to the Twin Cities, and that same rate level was not extended to some 
of the smaller steel originating points or certain destinations. I 
have forgotten which. There was complaint that that was discrimi- 
natory rate practice, and the Commission upheld it. The Commis- 
sion holding, in effect, that the existence of competition, while con- 
centrated between Chicago and the Twin Cities, in that particular 
case could not be ignored as a basis for a comparable reduction, even 
though it didn’t exist to the same extent to Fargo, N. Dak., as an ex- 
ample. 

Senator Lauscue. The rule is that you are allowed—you are asking 
for the right to charge a compensatory rate under circumstances where 
there is no discrimination against shippers similarly situated ? 

Mr. Lanepon. That is correct. 

Senator Lauscue. Even though, in the application of those two 
conditions, it might have an adverse impact upon competing modes? 

Mr. Lanapon. Oh, yes, that is right, sir; that is right, because the 
objective of our rate is to get traffic, and so I suppose to the extent 
that we are successful in getting that traffic, why, we are going to 
hurt somebody. 

Senator Lauscue. Now, then, are you familiar with the recom- 
mendation made by the committees created through the President’s 
Office, or the Department of Commerce, dealing w ‘ith the three shall 
nots ? 

Mr. Lanepon. The original one, sir, or this last letter from Secretary 
Weeks, which do vou mean ? 

Senator Lauscne. The original one. 

Mr. Lanepon. Yes; I am familiar with that. 

Senator Lauscue. Will you restate that for the record, its recom- 
mendation on the shall nots? 

Mr. Lanepon. The President’s Cabinet Committee recommended, 
in effect, that each form of transportation has the right to make 
reasonably compensatory rates, and the implication was without re- 
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gard to the effect on the competing modes. The implementation of 
that recommendation in the accompanying legislation carried the 
three shall nots. They weren’t stated in the report, as such, sir. 

Senator Lauscuer. Now, then, the language recommended by the 
committee does not go as far as the original recommendation went; is 
that correct ? 

Mr. Lanepon. I suppose not, sir, quite. But, on the other hand, I 
have to be candid with you and say that I think that it achieves the 
basic purpose that was in the minds of the Cabinet Committee, and 
was certainly in our minds in sponsoring it. I think the three shall 
nots were probably devised by some perhaps overzealous lawyers who 
wanted to make sure that there was no possible escape, and who de- 
vised this language in the light of the Commission decisions so that 
our rates could be made on the basis of our conditions. 

Now, I think this recommendation here, sir, undertakes affirmatively 
to provide that railroad rates—of course, the water carriers have got 
this railroad—but that the railroad rates and truck rates can be made 
on the basis of their respective conditions, subject to, of course, the 
overriding policy which provides against unfair and destructive 
competitive practices. 

Now, the $64—I have answered your question ? 

Senator Lauscnr. Yes. Now, then, one step further, will you, for 
this record, restate as nearly as you can the final recommendation that 
came from Secretary Weeks? 

Mr. Lanepon. My hesitancy, sir, is that I will be very frank to tell 
you that I didn’t get a clear picture of what they were driving at. I 
can repeat the language. 

Senator Lauscur. Maybe we can get it into the record through the 

“letter. 

Senator Smaruers. We can get the language in, but I want to share 
the same opinion that the witness has, I couldn’t get a clear picture, 
either, of what they were driving at. But if the Senator would care 
to at this point in the record we will make that language a part of this 
record. 

(The complete letter received from Secretary Weeks is as follows :) 

THE SECRETARY OF COMMERCE, 
Washington, April 22, 1958. 
Hon. Grorce A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, 


Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR Mr. CHAIRMAN: This letter is submitted in connection with your sub- 
committee’s study of the deteriorating railroad situation. You were very kind 
to invite me to appear in person before your subcommittee to testify concerning 
this important problem. I regret that I was unable to do so. This letter embody- 
ing the administration’s views is being sent instead. I sincerely hope that you 
will find it helpful. 

The difficulties presently besetting the railroads stem in part from the current 
downturn in general economic activity. This downturn accounts for much of the 
sharp decline in carloadings since last September. There are, however, other 
causes of longer standing which have acted as a depressant upon the transpor- 
tation industry and upon the railroad industry in particular. 

Many steps have been taken to promote general recovery of the economy and 
it is expected that the desired improvement will not be long deferred. 

But however effective these measures may be, they will not solve the special 
problems of the transportation industry. For these special problems, special 
solutions are required. Although the solutions recommended below are intended 
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to meet the needs of the railroad industry, they will, when placed in effect, also 
help to strengthen the transportation industry as a whole and to further the 
general objective of renewed and vigorous national economic growth. 

Some indication of the gravity of the situation confronting the transportation 
industry, and the railroads in particular, appears in the following statistics. 
While corporate sales in all other industries, measured in dollars, increased about 
three and one half times between 1929 and 1956, transportation sales, similarly 
measured, increased less than half that much. During the same period, corporate 
income after taxes in all other industries increased about one and one half times 
but in transportation corporate income after taxes decreased about 50 percent. 
These declines occurred despite the fact that total intercity ton-miles of freight 
earried by all means of transportation more than kept pace with the growth in 
gross national product and despite the fact that total intercity passenger trans- 
portation by all kinds of carriers grew more than twice as fast as population. 

In the railroad industry, the average ratio of operating income to operating 
revenue declined from 1929 to 1956 from about 18 percent to about 10 percent— 
even though ton-miles of intercity freight carried by the railroads increased. 

The administration is convinced that, while the special problems of the rail- 
roads are in part due to increased competition and ill-advised practices of man- 
agement and others, they are also due to long-standing governmental policies— 
Federal and local, regulatory and otherwise—which have served to decrease 
their revenues, increase their costs and foreclose to them and to the public the 
benefits of increased efficiency which otherwise might have been achieved. 

The administration, accordingly, makes the following recommendations and 
urges their prompt consideration by the Congress: 

1. Enlarged ICC jurisdiction over curtailment of services—The Interstate 
Commerce Commission should have original and appellate jurisdiction over all 
curtailments of service and facilities affecting interstate commerce, including 
curtailments of passenger and commuter service and facilities. 

2. Redefinition of private motor carriage.—The definition in the Interstate 
Commerce Act of “private carrier by motor vehicle” should be amended to pre- 
clude the unfair competition which occurs today when certain for-hire carriers 
operate in the guise of private carriers. 

3. Clarification of the agriculturai exemption.—The agricultural exemption 
in the Interstate Commerce Act should be clarified with the object of accom- 
modating the real needs of agriculture while preventing undue diversion of 
traffic from regulated carriers. 

4. Revised Federal ratemaking policies.—Federal ratemaking policies should 
be revised to encourage more service and price competition while providing 
adequate minimum regulation. 

5. Temporary financial assistance—Federal guaranties (1) of short-term 
private loans for cost-saving capital additions to, and improvement of, plant, 
facilities, and equipment other than rolling stock (not to exceed $500 million) ; 
and (2) of equipment obligations for purchase of improved freight cars, up to 
10 percent of the purchase price (not to exceed $200 million). 

The administration recognizes that, even if immediately effective, the first 
four recommendations will not for several years fully achieve their intended 
results. The railroads, however, must be able at once to commence cost-saving 
programs which are not possible, without interim assistance, until the first four 
recommendations achieve substantial results. Recommendation No. 5 is intended 
to make such cost-saving programs immediately possible. 

The last recommendation must be regarded, however, as integral with the 
others. Its financial soundness depends on the increased earnings expected to 
result from the preceding measures. 

The repeal of Federal excise taxes on the transportation of persons and 
property, and the shortening for income-tax purposes of depreciation schedules, 
while advantageous to transportation interests, should be considered only as 
part of a general tax-revision pregram consistent with overall fiscal policy. 
No recommendations are, therefore, being made in this area at this time. 

There follows a detailed explanation of each recommendation. 


ENLARGED ICC JURISDICTION OVER CURTAILMENT OF SERVICES 


Rail carriers suffering deficits from the operation of persistently unprofitable 
services and facilities have requested that the Interstate Commerce Commis- 
sion be authorized to permit the discontinuance or curtailment of such services 
and facilities when public need therefor no longer exists. Competing air, motor, 
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and oe carriers, as well as shippers, have supported the railroads in this 
request. 

Continued operation of unprofitable services and facilities places an unrea- 
sonable burden on shippers as well as on carriers. For example, losses from 
passenger-train services, which has been estimated to be as high as $750 million 
a year, must be recouped to the extent possible from freight operations. The 
result is higher freight rates. Moreover, increased freight rates divert traffic 
to carriers not encumbered by these unprofitable operations, thus deepening the 
railroads’ troubles by depriving them of the traffic they are best adapted to 
carry at a profit. 

Rail carriers have been unable to avoid these burdens primarily because of 
the inability or failure of State regulatory bodies to act promptly or at all in 
authorizing the discontinuance or curtailment of unprofitable operations. The 
Interstate Commerce Commission has jurisdiction to authorize the abandonment 
of “all or any portion of a line of railroad, or the operation thereof,” but it does 
not have authority to permit carriers merely to discontinue or curtail a service. 
This authority, where it exists at all, is vested in State regulatory commissions. 
Even where they do have the authority, State commissions, because of pressure 
from local interests, have too often been reluctant to permit a discontinuance or 
curtailment. In some instances, such as those involving commuter traffic, the 
State commissions have not acted to evolve an alternative form of relief for 
the railroads. 

The Presidential Advisory Committee on Transport Policy and Organization, 
recognizing the need for such relief, recommended that the Interstate Commerce 
Commission be empowered to set aside certain State service requirements if 
continuance of such service would result in a net revenue loss or otherwise unduly 
burden interstate and foreign commerce and if reasonably adequate alternative 
service would be available. Legislation to implement this recommendation was 
incorporated in bills submitted by the Department of Commerce during the 84th 
and 85th Congresses. Extensive hearings were held on the House bill during 
the 84th Congress, but no action has been taken on the Senate bill, S. 1457. 

S. 1457 would vest the Commission with authority over railroad services or 
facilities in intrastate commerce comparable to that which it now has under 
the Interstate Commerce Act over State imposed intrastate rates, fares, charges, 
ete., which are found to be an undue burden on interstate commerce. Such 
authority would be appellate in nature, for the Commission could not act until 
a State regulatory body denied an application for discontinuance or curtailment 
of a service or facility, or failed to act within 180 days after the filing of such 
an application. 

The administration is convinced that the Interstate Commerce Commission 
should also be given original jurisdiction over the discontinuance or curtail- 
ment of services and facilities. The continued operation of an unprofitable rail 
service ceases to be a problem for exclusive State or local solution when it im- 
poses an undue burden on interstate commerce. It would also appear that the 
interests of interstate rail carriers or shippers should not be determined, even 
initially, by State commissions where concurrent action by several State com- 
missions would be required to effect the curtailment or discontinuance or where 
a State commission has previously demonstrated a clear inability or unwilling- 
ness to give proper recognition to interstate interests. 

Giving the Interstate Commerce Commission both original and appellate juris- 
diction would permit carriers to apply either directly to Federal authority or to a 
State commission without losing their Federal remedy. 

The administration recommends, therefore, that the Interstate Commerce 
Commission be given both original and appellate jurisdiction to authorize the 
curtailment or discontinuance of rail services (including commuter services), 
and the abandonment of facilities used in connection therewith, which are in 
intrastate or interstate commerce and which impose an undue burden on inter- 
state commerce, provided that reasonably adequate alternative services are 
available. 

REDEFINITION OF PRIVATE MOTOR CARRIAGE 


Rail earriers have protested that for-hire transportation performed under 
the guise or subterfuge of private carriage is unjustifiably diverting traffic from 
regulated for-hire carriers and is disrupting their rate structures. The rail- 
roads have been joined by other regulated for-hire carriers in requesting that 
the Interstate Commerce Act be amended to afford relief from this abuse. 
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The activity denounced by the railroads usually takes the form of what is 
known as the “buy-and-sell” method. Bills of sale, invoices, etc., are issued 
to make it appear that the property being transported belongs to the owner 
of the vehicle transporting it. Also, manufacturers and mercantile establish- 
ments, which deliver in their own trucks articles they manufacture or sell, quite 
frequently purchase merchandise at or near their point of delivery and trans- 
port it to their home terminal for sale to others. 

The Interstate Commerce Commission has stated that private carriage used 
as a subterfuge for public transportation constitutes a growing menace to ship- 
pers and carriers alike, is injurious to sound public transportation, promotes 
discrimination between shippers, and threatens sound rate structures. 

Although certain of these operations have been struck down by the courts, 
there is no uniformity in the decisions. The Commission, in its annual reports 
since 1953, has stated that it cannot “effectively cope with this problem with- 
out some changes in the act.” Last year the Commission for the first time sub- 
mitted legislation to meet this problem. Hearings on the bill (S. 1677) were 
held in the Congress, but no further action has been taken. 

The Presidential Advisory Committee on Transport Policy and Organization 
previously had recommended relief from these evils by an amendment of the 
Interstate Commerce Act definition of “private carrier by motor vehicle.” Leg: 
islation incorporating this recommendation (S. 1457) was introduced in the 84th 
and 85th Congresses. Except for hearings in the House during the 84th Con- 
gress, no further action has been taken. 

The Commission and the Department of Commerce have repeatedly made it 
clear that the legislation submitted by them is not designed to affect bona 
fide private carriage. Despite these assurances, certain groups of private car- 
riers oppose this legislation. They contend that the problem is one of enforce- 
ment rather than legislation, and that any modification of existing law would 
upset the “primary business test” applied in Brooks T'ransportation Co. v. United 
States (340 U.S. 925). 

No extended comment on the first of these objections is required. The Com- 
mission has stated time and time again that it cannot cope with the problem 
without legislation. The Commission reiterated this view in testimony on March 
28, 1958. 

To meet the second objection, the Transportation Association of America at 
the hearings on S. 1677 presented an alternative proposal which would amend 
the Interstate Commerce Act to incorporate the primary business test. The Com- 
mission stated on March 28 that it was already on record in support of either 
S. 1677 or the TAA proposal if modified in certain minor respects. Certain of 
the rail carriers have also endorsed the TAA proposal. 

The Department of Commerce stated at the hearings on S. 1677 that certain 
phrases in that bill would be difficult to interpret and administer. The Depart- 
ment also stated, however, that it did not seek only its own bill (S. 1457), and that 
it would be agreeable to an alternative proposal which would accomplish the 
Advisory Committee’s objective. 

To enhance the probability of legislation in this field, the administration rec- 
ommends enactment of the TAA proposal, modified as suggested by the Com- 
mission. 

AGRICULTURAL COMMODITIES EXEMPTION 


There has been considerable controversy with respect to the “agricultural 
commodities exemption” embodied in section 203 (b) (6) of the Interstate Com- 
merce Act. The railroads and regulated motor carriers, as well as the Interstate 
Commerce Commission, contend that Congress did not intend that the exemption 
include processed commodities such as some of those declared by the courts in 
recent years to be exempt. They maintain that Congress intended the ex- 
emption merely to serve as an aid to the farmers in marketing their products. 

Some agricultural interests contend, on the other hand, that Congress intended 
that many processed (but not manufactured) agricultural commodities be ex- 
empt. They cite the need for flexibility in marketing agricultural commodities, 
including processed commodities. 

The regulated transportation groups are also concerned lest the exemption 
be further broadened by judicial interpretation to include additional significant 
groups of commodities, such as canned foods. Major agricultural interests have 
indicated that they do not seek further substantial broadening of the exemption, 
and there appears to be no evidence that any producing groups desire such further 
broadening. 
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In view of the situation which currently exists, the administration recom- 
mends that Congress take action which would remove the threat of further 
expansion of the exemption while still retaining for agriculture the benefits 
which accrue from the use of exempt motor carriers in marketing those com- 
modities presently considered exempt. 


REVISED FEDERAL RATEMAKING POLICIES 


The revolution which has taken place in the transportation industry is de- 
scribed in the report of the Presidential Advisory Committee on Transport Policy 
and Organization. Even as late as 1920, the railroads enjoyed a virtual monopoly 
of intercity transportation. Since that time, however, a wide selection of trans- 
portation facilities for the carriage of persons and property has developed. The 
result is that today extensive competition exists throughout the economy among 
modes of transportation. 

The Advisory Committee’s report noted that, notwithstanding this revolu- 
tion, governmental policies still held “regulated competitive forces within a 
tight rein.” The Committee recommended relaxation of those reins to reflect 
present-day realities. It held that the changed character of transport organiza- 
tion and the development of greatly increased regulated and unregulated service 
and cost competition made it unnecessary, in the public interest, to continue 
the contemporary scope of rate controls. 

As a first and essential step it was recommended that the national trans- 
portation policy be revised so as (1) to assure the maintenance of a national 
transportation system adequate for an expanding economy and for the national 
security, (2) to place greater reliance on competitive forces in transportation 
pricing, (3) to reduce economic regulation of transportation to the minimum 
consistent with the public interest, and (4) to assure fair and impartial eco- 
nomic regulation. 

The report also recommended repeal of the rule of ratemaking (section 15a 
of the Interstate Commerce Act) and continuation of regulatory authority: 

(1) To prescribe for common carriers subject to the Interstate Commerce 
Act minimum rates which would not be less than just and reasonable; 

(2) To prescribe for such common carriers maximum rates which would 
not be more than just and reasonable; and 

(3) To review existing and future rate relationships, including those be- 
tween intrastate and interstate commerce, and where necessary, to require 
their adjustment to avoid unjust discrimination or undue preference. 

These recommendations were embodied in bills introduced in the 84th and 85th 
Congresses. None has been enacted. 

The objectives underlying them, nevertheless, are still of the utmost im- 
portance today. Competition constitutes a main source of our economic strength. 
Unless regulatory policies permit maximum competition consistent with the ad- 
mittedly necessary regulation of carriers who owe their existence to Govern- 
ment franchise, our transportation system will be still further weakened. 

The Interstate Commerce Commission seems to regard some price and service 
competition as an effective means of channeling traffic to modes of transporta- 
tion best adapted to handle it. The Commission, however, does not appear to 
realize the full value of price and service competition as a source of strength 
for the system. Predatory competitive practices are recognized by the Com- 
mission as evils it has a duty to eliminate; but it condemns as predatory, com- 
petitive practices which elsewhere in the Government and the economy would 
be considered legitimate and a source of strength. 

For example, the Commission apparently holds the view that in order to 
maintain a strong transportation system, as it is directed to do by the Con- 
z2ress, it must protect the lower cost carrier by preventing the higher cost car- 
rier from reducing its rates below those of the former more than is necessary 
to compensate for differences in service. The Commission seems to have ap- 
plied this principle particularly where the commodity involved, because of value 
or other characteristics, can stand a higher rate than would otherwise be set 
on the basis of mere size, weight and shape. This theory appears to be justi- 
fied by the Commission on one or more of several grounds. It is claimed that 
price wars can best be prevented by stopping them before they start; or that 
the low-cost carrier’s profits must be protected to offset losses elsewhere; or 
that the public interest would not be served by a diversion of such traffic from 
a low cost to a supposedly less efficient (higher cost) carrier. Whatever the 
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reason, competition is outlawed which would not be considered predatory out- 
side of the transportation industry. 

Conceding that in some respects these policies are paternalistic, the Commis- 
sion appears to justify them partly on the ground that competitors need this 
kind of protection to prevent them from destroying themselves by competitive 
excesses. 

This philosophy is not consistent with our basic economic principles and can- 
not be justified by the fact that carriers are public utilities which depend for 
their existence on Government franchise. 

To be prevented from destroying itself, competition admittedly needs regula- 
tion, but not regulation that injures or destroys what it seeks to preserve. Be- 
yond the utility and transportation fields, the antitrust laws prevent competitors 
from adopting practices which tend to eliminate competition or which have as 
an object the injury or destruction of a competitor. This type of regulation and 
this type alone is all that the Interstate Commerce Commission need apply (pos- 
sibly with some adaptation) to prevent competitive excesses without preventing 
competition. 

The legislation to implement the recommendations of the Presidential Ad- 
visory Committee in this area somewhat exceeded this limited requirement. It 
embodied the so-called three shall not rule which, if enacted, would have pre- 
vented the Commission, in determining what is less than a reasonable minimum 
charge, from considering (1) the effect of the charge in question on the traffic of 
another carrier, (2) its relation to the charge of any other carrier, and (3) 
whether the charge were lower than necessary to meet the competition of any 
other carrier. 

Under this rule the Commission would appear helpless to prevent practices 
by carriers which could be stopped under the antitrust laws if the competitors 
were not carriers. A “three shall not” rule, if made applicable outside the trans- 
portation field, would seem to conflict with provisions of the antitrust laws 
applicable to the rest of industry, which require consideration of the effect of 
unreasonably low prices on competition. 

The legislation to implement the Presidential Advisory Committee report was 
offered merely as a study document for the consideration of the Congress. The 
administration has also had it under study. As a result, it is now making a 
recommendation in place of the “three shall not” rule. 

The recommendations of the Presidential Advisory Committee set forth above 
on page 9 are repeated. Instead of the “three shall not” rule, it is urged that 
the Congress enact legislation which would permit the Interstate Commerce 
Commission, in determining what is less than a reasonable minimum charge, to 
take into consideration the effect of a rate on competition or on a competitor only 
where its effect might be substantially to lessen competition or tend to create a 
monopoly in the transportation industry or where the rate was established for the 
purpose of eliminating or injuring a competitor. 

Acting under the guidance of a revised policy declaration emphasizing a re- 
liance on competitive factors in ratemaking, the Commission would then create 
an atmosphere in which price and service competition would produce better 
service at a lower cost and at the same time encourage the sound growth of all 
elements of the transportation system. 


TEMPORARY FINANCIAL ASSISTANCE 


For various reasons, many railroads have been unable adequately to modernize 
and improve their plant, facilities and equipment, including rolling stock. In 
times of good business, railroads have often sufferered from a shortage of freight 
ears; and, in periods of both good and bad businesses, substantial economies 
which could have been brought about by the purchase and use of improved 
facilities, equipment and freight cars have been deferred or given up because 
of lack of money. Many of these improvements would earn substantial rates of 
return on the investment, but the funds to finance them have not been available. 

1. In order to assist in making additional investment capital available to rail- 
roads which have been unable otherwise to secure it, the Government should be 
authorized to guarantee up to 100 percent of loans by private lending institutions 
in an aggregate amount not to exceed $500 million, the proceeds of which would 
be available for capital additions to and improvement of plant, facilities and 
equipment other than rolling stock. Such loans should have a maturity of not 
more than 5 years. To be eligible for such a loan, the borrower should be 
required to establish that the anticipated savings from the additions of improve- 
ments would in 5 years be sufficient to equal or exceed the amount of the loan. 
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Such a guaranty would be made by the Secretary of Commerce on terms and 
conditions prescribed by him with the approval of the Secretary of the Treasury, 
but only after the Secretary of Commerce has satisfied himself : 

(a) Upon consulation with the Interstate Commerce Commission, that the 
proposed capital additions and improvements are feasible and should result 
in the required savings; 

(b) that the railroad has actively sought to obtain the needed funds from 
private sources and has been unable to obtain them on reasonable terms 
otherwise than with the requested Government guaranty ; and 

(c) that there is reasonable assurance of repayment of the loan. 

2. In order to assist in increasing the available supply of freight cars, the 
Government should be authorized to guarantee equipment obligations of indi- 
vidual railroads or groups of railroads issued for the purpose of financing the 
acquisition of freight cars. Each guaranty should be limited to not more than 
10 percent of the purchase price and the aggregate amount of all guaranties 
should not exceed $200 million. These guaranties should, to the extent possible, 
be confined to purchasers who will specify improved performance capabilities 
when placing their orders. 

Such a guaranty would be made by the Secretary of Commerce on terms and 
conditions prescribed by him with the approval of the Secretary of the Treasury, 
but only after the Secretary of Commerce has satisfied himself: 

(@) upon consultation with the Interstate Commerce Commission, as to 
the improved performance capabilities of the freight cars to be purchased; 

(6) that the railroad or group of railroads would not be able to make the 
purchase, or obtain the funds therefor, on reasonable terms otherwise than 
with the requested Government guaranty ; and 

(c) that there is reasonable assurance of payment of the equipment obli- 
gations to be guaranteed. 

The authority of the Secretary of Commerce under both 1 and 2 above should 
terminate on June 30, 1961. 

The administration recommends, therefore, that legislation be enacted author- 
izing the Secretary of Commerce to guarantee loans and equipment obligations 
as outlined above. 

The Secretary of Commerce should render semiannual reports of his operation 
under these authorities to the President and the Congress. 

In conclusion, I should like to comment on some other suggested solutions of 
the railroad problem. 

One such solution relates to mergers and consolidations. The law as it now 
stands permits mergers and consolidations of common carriers where the Inter- 
state Commerce Commission finds such mergers and consolidations to be con- 
sistent with the public interest. Where the Commission has made such a finding, 
the antitrust laws do not apply. The administration concludes, therefore, that 
existing law does not unduly interfere with the opportunity to merge and con- 
solidate, and that, while merger or consolidation would doubtless be of substantial 
benefit to some segments of the railroad industry and should where appropriate 
be encouraged, no legislative change is necessary. 

Another suggested solution is the imposition of charges on competitors of the 
railroads and others who use transportation facilities supported by the Federal 
Government. The administration recently transmitted proposed legislation to the 
Congress for a program of charges on the users of the Federal airway system. 
The Department of Commerce has underway a study of the question of imposition 
of charges on the users of federally improved inland waterway facilities. 
Charges are now collected by the Federal Government from the users of Fed- 
eral-aid highways and the Department of Commerce at the request of Congress 
is currently engaged in a study of the equitable distribution of highway costs 
among the several classes of highway users. The administration, therefore, 
is not recommending anything further in this area at this time. 

In this connection, it should be made clear that highway user charges, pro- 
posed airway user charges and possible additional user charges, although they 
might conceivably have a beneficial effect on railroads, are not and should not 
be fixed or collected by the Federal Government to achieve any such effect. 
Instead, they are to provide and only to provide appropriate payment for such 
Government improvements by those who benefit from them. 
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The administration is confident that the measures recommended by it here 
will be of material assistance in solving the special problems of the railroads 
and in strengthening the transportation industry as a whole. 

Sincerely yours, 


SINCLAIR WEEKS, 
Secretary of Commerce. 


Senator Lauscusr. Thank you. 

Senator Porrer. I would like to ask a question. 

Senator Smatuers. Senator Potter. 

Senator Porrrer. There has been comment about the fruit rate from, 
say, Florida to New York where rail rates would be lower on a day 
the ship would sail and then higher on days when the ships weren’t 
sailing. Do you have any comment on that type of situation 

Mr. Lanapon. Yes, sir. That reduction was made under the so- 
called fourth section of the act, where we were allowed to publish 
lower rates to these destination markets, New York being the principal 
one, I think Philadelphia and Baltimore also were included, without 
regard to the higher rates which remained in effect at the intermediate 
points. That, of course, is a special authority that we have under 
section 4 of the act, and one unaffected by this legislation. 

And in connection with fourth section rates in the future, assuming 
this were in the law today, as recommended, we still, in applying for 
fourth section relief, would have to show that our rate was not 
lower than necessary to meet the competition. So that the fourth 
section is not affected by this proposed legislation, as I see it, sir. 

Senator SmaruHers. Let me ask a question on this. Did I under- 
stand Senator Potter to say that on certain days when the ship was 
loading up, and it is only in port at odd times, but when it is in port 
ready to load and carry the citrus fruit up today, that on that day you 
run a low rate, say, on Tuesdays, and then on Saturdays, and then 
on Mondays, Wednesdays, and Fridays you raise your rate because 
there is no ship competition ? 

Mr. Lanapon. Sir, this went on before the war. I don’t think there 
has been any such rate adjustment of that kind since the war. 

Senator Smatuers. You can understand why that kind of a prac- 
tice doesn’t make the railroads very popular, certainly with the citrus 
people ; couldn’t you? 

Mr. Lanepon. I am not sure, I think it was asked by the shippers. 

Senator Smaruers. It was asked that you railroads reduce the rate 
on the day that the ship was in port, but I guess they also asked you 
to hold it up on Tuesday, Wednesday, Thursday, and Friday. 

Mr. Laneapon. No, no; I don’t think so. I don’t think this is any- 
thing the shippers opposed. I think they came in to support us. 

Senator Smatuers. As a practical matter, we have the problem u 
here always of whether or not if we get into something that has the 
net effect of eliminating some competition, then will it in fact result 
that the railroads without any competition will eventually raise all 
their rates, and that the general public will suffer thereby ? 

Now, when we hear about instances like this, if this is true then it 
adds evidence, and it adds weight to that kind of argument. And I 
am sure that certainly—and I don’t think a member of this committee 
would want to see a monopoly situation once again be created for the 
railroads. 
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Senator Porrer. Why was that done in the first place ? 

Mr. Lanepon. You are asking about something I have an indirect 
knowledge about. I don’t have a direct knowledge about it, but if I 
remember it rightly it was a rate that became effective 3 days a week. 
It wasn’t the day the ship was there. It was a Monday, Wednesday, 
and Friday, or a Tuesday, Thursday, and Saturday rate. And it 
was worked out with the shippers in order to put the railroads in a 
competitive position with the water carriers which were taking all the 
business. 

And I think that under that rate we were able to maintain about 40 
percent, if I remember, or come back to—I think our participation in 
the Florida traffic, had gone down to practically zero, and I think with 
that rate adjustment, I think we were able to come back to 30 or 40 
percent, if I remember rightly. 

Senator Porrer. Is that practice going on today ? 

Mr. Lanepon. No; as I say I don’t think it has been in effect since 
the war. I think it was something that was done during the de- 

ression. I think that the Florida traffic was just about being—was 

rying up, and there wasn’t any, practically, any rail business, and 
I think this was worked out with the shippers as a competitive rate, 
and it was done with the authority—we had a lot of litigation over it; 
I am sure it was done with the authority of the Interstate Commerce 
Commission under section 4. And they approved it, but it hasn’t— 
there hasn’t been anything like that since the war, I am quite sure 
about that. 

Senator Porrer. The language in this amendment, or this portion 
of the bill, section 3 or section 5—would that give you any more leeway 
to impose 1-day-a-week or 2-day-a-week rates in order to meet other 
modes of transportation competition ? 

Mr. Lanepon. No, sir; I don’t think so, because that was done 
under section 4, as I say, and section 4 would not be changed by this 
legislation. 

Senator Porrer. I think it would be well, Mr. Chairman, if the 
staff would look into this and kind of give us a report on this type 
of operation. 

Senator Smaruers. Yes. You can understand, I am sure, Mr. Lang- 
don, that the people who live in Florida—and if this is true at other 
places around the country, and I presume it is under your section 4— 
that if you can make a rate on Tuesday, Thursday, and Saturdays, 
such a rate that is still compensatory to you, then why is it that in 
exercising your inherent advantage, and you get that low rate on 
Monday, Wednesday, and Friday, because of an inherent advantage, 
why is it you cannot give the public, because it is still compensatory, 
that same rate on Tuesdays, Thursdays, and Saturdays? 

Mr. Lanepon. I think, sir, there probably was an ability to concen- 
trate the traffic on those three days, and there was a volume movement, 
and resulting lower costs. I think that it was very carefully worked 
out from that point of view, and I don’t think there was any complaint 
from Florida. 

Senator Smatuers. Well, of course, most people don’t probably 
know too much about it, it is the kind of thing that they feel they 
don’t know what is happening to them. But from just the simple 
explanation of it, is one of the reasons that the railroads today find 
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themselves in the pretty sad shape which they find themselves in, be- 
cause in some instances they have been overgreedy. 

I think the evidence would support that. It makes you people about 
as popular as, as I said before, as a red ant’s nest at a lawn party when 
you do this kind of thing. 

Now, we are here trying to help. We thing it is important that we 
keep the railroads as an industry going. But in trying to gain some 
support for that, it knocks a lot of that support out when we hear 
about, particularly, little petty greedy acts when you don’t have com- 
petition, and it worries us. I see a lot of railroad presidents out here 
today, and I say that for their benefit, too. 

Do you have any more questions ? 

Senator Porrer. No. 

Senator Smaruers. Thank you very much, Mr. Langdon. 

(Mr. Langdon’s statement is as follows :) 


STATEMENT OF JERVIS LANGDON, JR. 


Mr. Lanapon. My name is Jervis Langdon, Jr., and I am general counsel of 
the Baltimore & Ohio Railroad Co., with headquarters at Baltimore, Md. I ap- 
pear here today, however, for the Association of American Railroads. That 
association is a voluntary, unincorporated organization including in its mem- 
bership railroad companies operating more than 95 percent of the total railroad 
mileage in this country and having operating revenues which are more than 95 
percent of the total railroad operating revenues. 

The railroads for which I speak support the suggested amendment to section 
15a of the Interstate Commerce Act (he ratemaking rule) as proposed in the 
report of the Subcommittee on Surface Transportation, pages 12-13, and set 
forth in section 5 of 8. 3778, as follows: 

Section 5. Section 15a of the Interstate Commerce Act, as amended, is amended 
by inserting after paragraph (2) thereof a new paragraph (3) as follows: 

“(3) In a proceeding involving competition with another mode of transpor- 
tation, the Commission in determining whether a rail rate is lower than a rea- 
sonable minimum rate, shall consider the facts and circumstances attending 
the movement of the traffic by railroad and not by such other mode.” 

The purpose of this statement will be to show that the enactment of this 
amendment would not merely carry out the intent of the Congress when it 
passed the Transportation Act of 1940 (as well as the Motor Carrier Act of 
1935) but is required to put the Interstate Commerce Commission back on the 
track that was intended at that time. In 1945 the ICC recognized that intention 
when it announced the principle of the Automobile case, infra, reading as follows: 

As Congress enacted separately stated ratemaking rules for each transport 
agency, it obviously intended that the rates of each such agency should be deter- 
mined by us in each case according to the facts and circumstances attending the 
movement of the traffic by that agency. In other words, there appears no war- 
rant for believing that rail rates, for example, should be held up to a particular 
level to preserve a motor-rate structure, or vice versa. 

Since 1945, however, there have been “deviations” from this principle, and 
the amendment is thus made necessary. 


HISTORICAL BACKGROUND FOR THE PRINCIPLE OF THE AUTOMOBILE CASE 


The principle of the decision of the Interstate Commerce Commission in the 
Automobile case (259 ICC 475, 538 (1945) ) finds its roots in the Motor Carrier 
Act of 1935 and the Transportation Act of 1940. No other principle can be 
squared with the action taken by the Congress in enacting this legislation. 

When the regulation of motor carriers was being seriously considered in the 
early 1930’s, the opposition concentrated on the argument that the railroads 
were the chief parties in interest and that, with a “railroad-minded ICC,” they 
would seek to have motor carriers regulated for the benefit of the railroads, 
not the motor carriers. To guard against any such possibilities, the Congress, 
in enacting the Motor Carrier Act of 1935 (now pt. II of the Interstate Commerce 
Act) provided the motor carriers with their own “declaration of policy and 
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delegation of jurisdiction to the Interstate Commerce Commission” which made 
clear the “policy of Congress to regulate transportation by motor carriers in 
such manner as to recognize and preserve the inherent advantages of, and foster 
sound economic conditions in, such transportation—develop and preserve a high- 
way transportation system properly adapted to the needs of the commerce of 
the United States and of the national defense—” section 202 (a), Motor Carrier 
Act of 1935. 

The Congress went further and, in formulating a ratemaking rule for motor 
earriers, instructed the Commission in the exercise of its power to fix just and 
reasonable rates, to “give due consideration, among other factors, to the inherent 
advantages of transportation by such carriers, to the effect of rates upon the 
movement of traffic by such carriers.” 

Section 216 (i), Motor Carrier Act of 1935. Emphasis ours. At that time, the 
ratemaking rule which governed the railroads (sec. 15a) provided that in the 
exercise of the Commission’s power to prescribe just and reasonable rates it “shall 
give due consideration, among other factors, to the effect of rates on the move- 
ment of traffic.” The addition of the phrase “by the carrier or carriers for 
which the rates are prescribed” came later with the Transportation Act of 1940. 

And finally the Congress added the following proviso to the antipreference sec- 
tion in the Motor Carrier Act. 

“Provided, however, That this paragraph shall not be construed to apply to dis- 
criminations, prejudice, or disadvantage to the traffic of any other carrier of 
whatever description” (sec. 216 (d), Motor Carrier Act of 1935). 

A similar proviso was added to section 3 (i) which is the antipreference gov- 
erning the railroads in the Transportation Act of 1940. 

Five years later came the Transportation Act of 1940. The bill that ultimately 
became the Transportation Act of 1940 was S. 2009 which was first passed in 
differing versions by both Houses in 1939, but not passed in its final form until 
1940—and the opponents of water carrier regulation employed the same argu- 
ment. They were convinced that, with railroad support, the ICC would be in- 
lined to overlook the inherent advantages of water transportation and regulate 
the water carriers in the interest of the railroads. The following appears as 
footnote 7 to the dissenting opinion of Mr. Justice Black in Interstate COmmerce 
Commission v. Inland Waterways Corp. (319 U. 8S. 671 (1943)) at page 698: 

“Legislation similar in purpose to the 1940 act was considered by congressional 
committees in the 74th and subsequent Congresses. Opposition to legislation 
giving the Commission authority over water transportation came from representa- 
tives of the water shippers. A typical protest was made by Cleveland A. Newton, 
general counsel, Mississippi Valley Association, in the hearings before the Com- 
mittee on Merchant Marine and Fisheries, House of Representatives, 74th Con- 
gress, 2d session, on H. R. 5379: ‘This bill if enacted into law will place water 
carriers along the coast and upon our inland rivers under the absolute domination 
and control of the Interstate Commerce Commission. That Commission was 
created to regulate, conserve, and control railways. It is a railway-regulating 
agency. It naturally has the railway viewpoint, and past experience convinces 
us that the Commission, as now constituted, is railwayminded and that it would 
not be in the public interest to place water services under its domination and 
control—we have observed the performance of the Commission in the past, under 
a comprehensive declaration of policy enacted by Congress, and that experience, 
we regret to say, has not inspired confidence.’ ” 

There was some sympathy for this point of view in the Congress. 

See, for example, the “Minority Views” of two members of the House Com- 
mittee on Interstate and Foreign Commerce as accompanying the Majority 
Report No. 1217, Transportation Act of 1939, 76th Congress, 1st session, at 
pages 29-31. 

What these Members of Congress insisted upon was assurance that rates of 
water carriers would not be controlled—under the guise “of developing, coordin- 
ating, and preserving a national transportation system” in accordance with the 
national transportation policy—in the interest of the railroads, and they de- 
manded specific provisions which would require the Commission to forget about 
other forms of transportation when passing on rates for water carriage and 
to guard the inherent advantages of that form of transportation. 

But not only did the Members of Congress demand such assurances, they 
received them in the form of specific statutory provisions. 

“Mr. Lucas. Under the bill, as I understand it, the Interstate Commerce Com- 
mission would have the power, and it would be its duty, to fix rates on the Illinois 
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River with respect to the transportation of that wheat and corn. Would it be 
possible for the Interstate Commerce Commission to fix the rate the same as 
the railroad rate from that point to St. Louis? 

“Mr. WHEELER. Not if the Commission does its duty, because the bill specifically 
provides that it must take into consideration the inherent advantages of the 
water carrier. Everyone agrees that goods can be shipped more cheaply by water 
than by rail.” 

The following Senators and Representatives, among others, either required 
assurance that the Commission would not discriminate against water carriers 
or expressed the conviction that under the statement of policy, the Commission 
would be unable to discriminate against water carriers: Senators Austin, Clark 
of Missouri, Connally, Ellender, Lucas, Miller, McNary, Norris, Pepper, Ship- 
stead, Truman, and Wheeler: Representatives Bland, Bulwinkle, Crosser, Culkin, 
Halleck, Lea, Pierce of Oregon, Sparkman, and Wadsworth. 

At the time the Transportation Act of 1940 was in conference, there was 
added to the ratemaking rule—part I, section 15 (2); part II, section 216 (i); 
and part III, section 307 (f). See Senate Report 433, 76th Congress, 1st session, 
May 16, 1939, at pages 2-3—in each of the three parts of the act the italicized 
phrase quoted below: 

“In the exercise of its power to prescribe just and reasonable rates—the Com- 
mission shall give due consideration among other factors to the effect of rates 
on the movement of traffic by the carrier or carriers for which the rates are 
prescribed. 

The addition of this qualifying phrase was regarded as having real significance. 
As explained in the report of the Senate Committee on Interstate Commerce: 

“The ratemaking rule has been amended to expressly provide adequate safe- 
guards for the public, and at the same time the Commission is directed in pre- 
scribing a rate to consider its effect on the movement of traffic only by the 
particular type of carrier for which the rate is prescribed. That is, in prescrib- 
ing a rate for water carriers the Commission will not consider the effect of that 
rate on the movement of traffic by either rail or motor carriers.” Report No. 
433, Senate Committee on Interstate Commerce, Transportation Act of 1939, 
76th Congress, 1st session, at page 2. 

And as stated in the conference report concerning the same legislation: 

“This rule of ratemaking for water transportation is wholly inconsistent with 
the theory that the Commission might prescribe an unreasonable rate for a water 
carrier for the purpose of forcing its traffic to a competing carrier.” Report 
No. 2016, House of Representatives, Transportation Act of 1940, 76th Congress, 
3d session, at p. 82. 

Moreover in connection with the same legislation, the Congress adopted the 
same proviso (excepting discrimination to the traffic “of any other carrier of 
whatever discrimination”) as it had previously enacted for motor carriers and 
made it equally applicable to the antipreference provisions governing water 
carriers (and railroad). Proviso reading: 

“Provided, however, That this paragraph shall not be construed to apply to 
discrimination, prejudice, or disadvantage to the traffic of any other carrier of 
whatever description.” 

The same proviso is found in part I, section 3 (1); part II, section 216 (d); 
and part III, section 305 (c). 

Professor Oppenheim in his book, the National Transportation Policy and 
Inter-Carrier Competitive Rates (1945) states, at page 51: 

“Both amendments grew out of the insistent demands of the water carriers 
for safeguards against nullification of their inherent advantages by forcing their 
rates to the level of competing rail rates. Fear was expressed that, by reason of 
its background of railroad regulation, the Commission might administer the act 
in a manner that would permit the railroads to achieve their purported aim of 
preventing differential lower rates for competing forms of transport. 

To summarize the regulatory pattern thus established : 

When the motor carriers came under regulation in 1935 it was affirmatively 
provided that this would be performed in the light of motor carrier conditions— 
not railroad conditions. Twice were the motor carriers protected in the exercise 
of their inherent advantages—once in a separate policy declaration and again 
in a special ratemaking rule—and it was specified that they could not be guilty 
of discrimination against “the traffic of any other carrier of whatever descrip- 
tion.” Later, when the water carriers came under regulation, essentially the 
same safeguards were employed, and in addition the water carriers got the 
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benefit of a special rule to protect them when competing with railroads. The 
pertinent part of section 305 (c) reads: 

Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation from those in 
effect by a rail carrier with respect to rail transportation shall not be deemed 
to constitute unjust discrimination, prejudice, or disadvantage, or an unfair 
i destructive competitive practice, within the meaning of any provision of 

S act. 

So much for the legislative intent that neither the rates of motor carriers nor 
the rates of water carriers should be regulated in the interest of the railroads. 

We come next to the point, how did the Congress intend that railroad rates 
should be regulated? Did it intend that they should be regulated in the interest 
of either the water carriers or the motor carriers, or did it intend that they 
should be treated in exactly the same way as it had provided for the rates of 
these competing forms of transportation? 

The answer is clear. 

In 1940 the same national transportation policy was made applicable to the 
regulation of the railroads as to the regulation of the motor carriers and the 
water carriers, and the Congress in providing “for fair and impartial regulation 
of all modes of transportation subject to the provisions” of the Interstate Com- 
merce Act, called upon the Commission so to administer it “as to recognize 
and preserve the inherent advantages of each; —.’” Moreover, in 1940 the 
same proviso as had originally been made to the antipreference provisions of 
the Motor Carrier Act of 1935 was added to the comparable provision for rail- 
roads (sec. 3 (1)). And finally, the ratemaking rule for railroad rates (sec. 
15a) was made subject to the same qualification as added to the ratemaking rules 
governing motor and water carriers, and the Commission was instructed, in the 
exercise of its power to prescribe just and reasonable railroad rates, to consider, 
among other factors, “the effect of rates on the movement of traffic” but only “by 
the carrier or carriers for which the rates are prescribed.” 

That railroad rates were not to be regulated in the interest of motor or water 
carriers—any more than motor or water carrier rates were to be regulated in the 
interest of railroads—becomes evident when statements made during the course 
of the debate in the Congress are recalled. 

In its report on S. 2009 (which later became the Transportation Act of 1940) 
the Senate committee said (S. Rept. 433, 76th Cong., 1st sess., May 16, 1939, at 
pp. 2, 3) : 

“The ratemaking rule has been amended to expressly provide adequate safe- 
guards for the public, and at the same time the Commission is directed in 
prescribing a rate to consider its effect on the movement of traffic only by the 
particular type of carrier for which the rate is prescribed.” 

That is, in prescribing a rate for water carriers the Commission will not con- 
sider the effect of that rate on the movement of traffic by either rail or motor 
carriers. 

For many years it has been the view of keen students of the transportation 
problem that there has been no consistent national policy with respect thereto. 
One reason urged in support of that view is that while the principal haulers of 
traffic and passengers, the railroads, have long been strictly regulated—as have, 
since 1935, motortrucks and buses engaged in interstate transportation—other 
forms of transportation are developed at public expense and without supervisory 
regulation. The net result of such a policy is inequality between various forms 
of transportation. As has been so often said, in 1887, when the original act 
to regulate commerce was passed, directed to correct abuses by railroads, the 
railroads had a monopoly on transportation. In later years competing forms 
of transportation have developed with such rapidity that no one now urges 
that there is any such monopoly. 

The railroads at first refused to treat these competing forms of transportation, 
particularly by motor, seriously, and it was not until after much of their traffic 
and many of their passengers had been lured away that the railroads took drastic 
steps to recover the lost business. The sum and substance of the matter is that 
at the present time there is a plethora of transportation facilities, and under 
these circumstances it becomes apparent that some tribunal must be empowered 
with the authority to determine into what particular niche each form of trans- 
portation is best fitted, and to discourage other forms of transportation from 
entering therein. S. 2009 seeks to do this. It has also been urged, and it seems 
sound, that there is no equality in treatment when the railroads, and lately the 
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motor vehicles, are strictly regulated, and other forms of transportation are 
regulated, if at all, to a much lesser extent. 

The report continues: 

“The alternative is to greatly lessen the regulation with respect to railroads 
and motor vehicles or to increase regulation on other forms of transportation. 
It may be safely said that neither the strictly regulated railroads nor the motor- 
earrier operators favor the elimination of all regulation. Consequently the 
remaining remedy is to so extend regulation to competing forms of transporta- 
tion, other than air, which only recently was placed under the Civil Aeronautics 
Authority, and retaining to each such lawful advantages as are inherent therein, 
so as to, as nearly as possible, equalize them and put them on a common footing, 
at least from a regulation standpoint. This is not for the purpose of favoring 
one form of transportation over another or seeking to put any form of trans- 
portation out of business; it is, as stated, simply to put them all on a common 
basis or common starting point in their sharp struggle for business. §S. 2009 
seeks to do this also. If one or more forms cf transportation cannot survive 
under equality of regulation, they are not entitled to survive. This is not rail- 
road philosophy ; it is transportation philosophy. The problem is not a railroad 
problem, but it is, as the Interstate Commerce Commission has said, a trans- 
portation problem.” 

And the report points out: 

“And the position taken by water carriers that railroads must be regulated, 
and they should not, though they compete on rights-of-way improved and largely 
maintained by public funds, is wholly inconsistent and completely untenable.” 

The report of the House Committee on Interstate and Foreign Commerce was 
equally conclusive. It said in part: 

“The manifest difference in the economic advantages of transportation by 
water, highway, and rail makes the question of rate adjustment as between these 
carriers a practical question. The bill is so drawn as to make it plain that 
there is no purpose to so adjust rates as to deprive any type of carrier of the 
inherent advantage of his cheaper cost of carriage.” Report No. 1217, House of 
Representatives, Transportation Act of 1939, 76th Congress, 1st session, at 
page 3. 

In the course of the Senate debate, the following colloquy took place between 
Senator Austin and Senator Wheeler, chairman of the Senate Committee on 
Interstate Commerce and manager of the bill: 

Mr. AusTIN. So, if there is one type of common carrier which has a natural 
facility or a natural advantage over another, the bill does not require, indeed, I 
understand it not to permit, the exinguishment of the natural advantage in com- 
petition for the benefit of the competitor which has not the advantage. Am I 
correct in that interpretation. 

Mr. WHEELER. The Senator is entirely correct, and I thank him for his 
statement. In the ratemaking provision, and in three different places in the 
bill, we wrote in such a provision specifically so as to protect them (vol. 84 Con- 
gressional Record, p. 5883). 

The following further statements made during the course of the debate in 
the Senate are enlightening: 

Mr. TruMAN. “Mr. President, the reason the discussion always gets back to 
the railroads is that the railroads handle about 67 percent of all the traffic. 
In 1926 they handled 75 percent of all the traffic. The present condition of the 
railroads is due to a great many things which are not necessary to be con- 
sidered at this time. The railroads are absolutely essential to the welfare of 
the country, and they should not be discriminated against any more than any 
other method of transportation should be discriminated against. The object of 
the pending bill is to try to put all methods of transportation on an equal basis. 
If it will not do that, we shall have failed in our effort.” 

Mr. Pepper. “Mr. President, I really meant to say when I spoke a moment 
ago, if the Senator will further yield, that when the Senator referred to the 
various means of transportation being equal * * *” 

Mr. TrRuMAN, “Equal before the law.” 

Mr. Perper. “If that is what the Senator meant by the expression he used, 
very well.” 

Mr. TruMAN. “Yes, that is exactly what it means” (vol. 84 Congressional 
Record, p. 5958). 

Mr. WHEELER. “I say to the Senator, as I said a moment ago, when this legis- 
lation is enacted it will be found to be beneficial because we are stating that 
it is the policy of the Congress of the United States that the Interstate Com- 
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merce Commission shall treat each and every one of these forms of transporta- 
tion upon an equal basis; and no language could be written into law that more 
clearly directs that that should be done than we have done in the Interstate 
Commerce Committee” (vol. 84, Congressional Record, p. 6073). 

* * + ae * + « 


Mr. WHEELER. “* * * it is not a question of helping the railroads; and I think 
it ought to be clear that the bill is not introduced primarily with the idea that 
it will help the railroads. The statement has been made repeatedly that the 
object of the bill is to help the railroads insofar as we can correct some undesir- 
able practices and speed up the work of the Interstate Commerce Commission. 

“The bill seeks to give equality to the railroads in the same respect in which 
we give equality to everybody else. I do not think the Senator from North 
Carolina, who is noted for his fairness, can say to the American people that we 
want the railroads in a straitjacket with reference to their rates, but that the 
water carriers, their competitors, should be free. 

“If the Senator takes that position, then I say there is only one thing we 
ought to do. If we are not to regulate the water carriers, if we are to let 
them resort to any practice they wish to follow, including rebates and every- 
thing else, then let us say to the railroads of the country, ‘We will repeal the 
law regarding the regulation of your rates.’ Let us turn them loose; let us 
go back to the law of the jungle and let the best man win. Who would suffer 
in the long run? It would be the shippers of the country, the farmers, and the 
miners, about whom the Senator is now speaking” (vol. 84, Congressional Rec- 
ord, p. 6135). 

In introducing the bill to the House, Congressman Wolverton, one of the 
bill’s managers, declared : 

“The one and only thought that dominated the committee was to formulate 
legislation that would be helpful to all forms of transportation and in the 
public interest * * * Nothing could more clearly set forth the fundamental 
purpose of this legislation and the desire to preserve the inherent advantages 
of every form of transportation than the declaration of this committee in the 
bill as to what should be our national policy in this important matter. Permit 
me to read from the bill.” (Congressman Wolverton here read the declara- 
tion of policy.) 

“That declaration of policy is the foundation upon which this bill has been 
drawn. In no particular does any provision of this bill deviate from it in the 
slightest degree. Each provision and all of them taken together do nothing 
other than make that declaration effective as a national policy. With the ad- 
ministration of the act in accordance with the spirit and intent of the act no 
unfair or unjust advantage can be gained by one means of transportation over 
another” (vol. 84, Congressional Record, p. 9769). 

Finally, the conference committee agreed to a bill in the form in which it 
was enacted. And in reporting it, the committee said (vol. 86, Congressional 
Record, p. 10172) : 

“The conferees are unanimously in harmony in the viewpoint that the in- 
herent advantages of each type of carrier should be preserved for the benefit 
of the Nation. Legitimate regulation must look to the protection of the eco- 
nomic advantage of each type of carrier against destructive competition of 
the other. No carriers: should be required to charge unreasonable rates for the 
benefit or purpose of compelling diversion of traffic to a competitor.” 

Thus did the Congress make transparently clear its intention that railroad 
rates should reflect railroad operating conditions—just as motor and water 
earrier, rates should reflect their respective operating conditions. At no point 
in the long legislative history, which resulted in the Transportation Act of 
1940, with its declaration of a national transportation policy, was there the 
slightest indication that, for the protection of a competing form of transpor- 
tation, another form would be denied the right to establish reasonably com- 
pensatory and nondiscriminatory rates and thus, in effect, be forced to hold a 
rate umbrella. According to the Congress, the public was just as much entitled 
to competitive railroad rates as to competitive motor and water-carrier rates. 

At first, this congressional intent was apparent in decisions of the Interstate 
Commerce Commission. 

An early and authoritative decision was Seatrain Lines, Inc. v. Akron, C. & Y. 
Ry. (243 I. C. C. 199 (1940)). There, break-bulk water carriers, as well as 
certain all-rail routes, sought to prevent a lower level of rates on the part of 
Seatrain on the ground that, with its superior service, Seatrain would take all 
of the business, 
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The Commission, however, allowed the lower Seatrain rates. It pointed out 

that the opposition came from “fear that their own interests (those of the pro- 

testing water and rail carriers) may suffer through a diversion of traffic from 

competing carriers to Seatrain in the event the latter secures the basis of rates 

it here seeks,” and it emphasized that higher rates “would * * * require Sea- 

— - charge somewhat more than the traffic will bear” (243 I. C. C. at pp. 
11-212). 

A further reason for upholding lower Seatrain rates was the fact that, in 1940, 
the ratemaking rules of the Interstate Commerce Act had been modified— 

“* * * so as to require us, in the exercise of our authority to prescribe just 
and reasonable rates, to give due consideration, among other factors, to the 
effect of rates upon the mevement of traffic by the carrier or carriers for which 
the rates are prescribed” (243 I. C. C. at p. 214). 

The modification which, as we have seen, consisted of the insertion of the 
italicized phrase into each of the ratemaking rules, was regarded by the Com- 
mission “as of particular interest,” and it held that its “meaning, supported also 
by the legislative history, seems to be that no carrier should be required to 
maintain rates which would be unreasonable, judged by other standards, for the 
purpose of protecting the traffic of a competitor” (243 I. C. C. at p. 214). 

* Later, after World War II, the Commission incorporated the same finding 
in its decision in the Automobile case (259 I. C. C. 475 (1945)) and held (at 
p. 538) : 

“As Congress enacted separately stated ratemaking rules for each transport 
agency, it obviously intended that the rates of each such agency should be deter- 
mined by us in each case according to the facts and circumstances attending the 
movement of the traffic by that agency. In other words, there appears no war- 
rant for believing that rail rates, for example, should be held up to a particular 
level to preserve a motor-rate structure, or vice versa.” 

This decision is of more than usual importance because the Commission there 
recognized “occasional deviations” in past proceedings and undertook to speak 
authoritatively as to “our views respecting the policy of the law subsequent to 
the Transportation Act of 1940” (259 I. C. C. at p. 537). 

The same rule has been applied to water carrier transportation. In the 
Mechling case—Interstate Commerce Commission v. Mechling (330 U. S. 567)— 
the Commission had approved a somewhat higher level of rail rates to apply to 
the further movement of grain which arrived at Chicago by barge than on grain 
which arrived at the same point by either rail or lake vessel, and in doing so, 
the Commission was influenced in part by the effect of the ex-barge rates on the 
grain rate structure as a whole, including the all-rail rates. 

The Commission sought, in short, a rate level on the ex-barge traffic which 
would give it a fair opportunity to move in competition with lake-rail and all- 
rail traffic. Grain Proportionals, Ex Barge to Official Territory (262 I. C. C. 7). 

But the Supreme Court reversed and, pointing to the same provisions of the 
Transportation Act of 1940 as involved in the congressional debates above re- 
ferred to, held that they— 

“* * * flatly forbid the Commission to approve barge rates or barge-rail rates 
which do not preserve intact the inherent advantages of cheaper water trans- 
portation but discriminate against water carriers and the goods they trans- 
port. * * * It is therefore not within the province of the Commission to adjust 
rates, either to equalize the transportation cost of barge shippers who do not 
have access to barge service or to protect the traffic of railroads from barge 
competition. For Congress left the Commission no discretionary power to ap- 
prove any type of rates which would reduce the ‘inherent advantage’ of barge 
transportation in whole or in part” (330 U. S. at pp. 577, 579). 


CONCLUSION 


In the light of the congressional history surrounding the Transportation Act 
of 1940 (as well as the earlier Motor Carrier Act of 1935), the conclusion is 
inescapable that the principle of the Automobile case, as announced by the 
Commission in 1945, is sound and in complete accord with the intent of the 
Congress. 

However, in the intervening years, this 1945 decision of the ICC—a decision 
which it employed to get straight occasional deviations on its part in the past and 
to speak authoritatively as to our views respecting the policy of the law subse- 
quent to the Transportation Act of 1940—has largely been lost sight of. 

During the 12 years of ICC decisions which have followed, the Automobile 
ease (except for technical reasons) has been cited but 3 times, and then the 
citations have not been squarely to the basic principle set forth above (and 
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quoted at p. 12 of the report of the Senate Subcommittee on Surface Transpor- 
tation). On the contrary, the deviations which the Commission undertook to 
resolve in the Automobile case have continued, and there is today great con- 
fusion as to what the rules are when it comes to the making of rates to meet 
the competition of another mode. 

The time is long overdue for the ICC to be put back on the track intended by 
the Congress in the Transportation Act of 1940—an intention which the Com- 
mission itself recognized in the Automobile and other earlier cases. The specific 
amendment (in the form of a new paragraph (3) to section 15 (a) as suggested 
by the Senate subcommittee to accomplish this purpose would seem to be alto- 
gether appropriate). 

Certainly its prompt enactment is desirable in the interest of basic fairness to 
the railroads and also in the larger interest of a national transportation system, 
with each form doing that part of the overall job for which it is fitted and for 
which it has the best economic qualifications. 

Senator Smaruers. Mr. Hoyt Haddock, we will have you next, and 
then we will have the members of the Commission. 

All right, Mr. Haddock, if you are ready to proceed, we are adjusted 


to listen to you. 


STATEMENT OF HOYT S. HADDOCK, EXECUTIVE SECRETARY, 
AFI-CIO MARITIME COMMITTEE 


Mr. Happock. Thank you, Mr. Chairman and members of the com- 
mittee. I appreciate your courtesy in permitting me to appear here 
and my statement is going to be brief. As a matter of fact, I was 
going to ad lib it all, but sitting here listening, I wrote some of it out 
to see if I couldn’t shorten it up. 

On the question of discriminatory rate question that was raised here 
by the Florida fruit rate, you may be interested to know that this is 
quite a common practice. It goes on all the time. It doesn’t exist any 
longer in the Florida fruit case because the railroads were able to de- 
stroy that competition by that method. 

But it does exist today, and every year, in other areas of the coun- 
try. For example, when the Great Lakes are closed down because of 
the winter conditions, the freight rates on railroads go up accordingly. 
The same.thing exists on the inland waterways, the Ohio River is 
closed down, when it is, the railroad rates go up. So there is a very 
common thing and in my opinion, goes right to the heart of this 
question. 

Senator Smatuers. Why is no protest made? Why doesn’t some- 
body in the interest of the public protest these very obviously flexible 
rates when they are all talking about—we want the railroads to have 
the advantage—to exercise their inherent advantage and then when 
they get a little bit too much advantage, they raise their rates. 

Shouldn't somebody protest it, are they not protested ? 

Mr. Happock. I think they are protested from time to time, but 
basically it has been felt that the ICC has been pretty much antiwater 
carrier and prorailroad carrier. Now whether or not this is true, I 
am not competent to say because I am not a student of this particular 
field of the situation. 

Senator Smaruers. I must say that on that particular point we are 
getting the evidence, and most of the weight of the opinion seems to be 
to the contrary. 

Mr. Happock. Well, let me point out—— 
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Senator Smatuers. We don’t know. We just say that we are get- 
ting more of it that are more fearful about the Commission now being 
more prowater carrier and promotor carrier than prorailroad. 

Mr. Happock. Of course, there is a condition that should not exist. 

Senator Smatuers. Right. 

Mr. Happocx. But in 1940 when this act was being considered, the 
entire water transportation industry was fearful that this was going 
to mean that the railroads would be given better opportunities than 
water carriers and would put them out of business. 

And certainly insofar as coastwise and intercoastal shipping is con- 
cerned that is exactly what has happened. The movement of cargo in 
the coastwise and intercoastal trade has decreased from approximately 
514 million tons in 1939, to about slightly over 1 million tons today. 
And those companies were put out of business by discriminatory rail 
rates which existed. 

Senator Smatuers. Whom do you represent ? 

Mr. Happock. I am representing the AFL-CIO maritime commit- 
tee. 

Senator Smatuers. Maritime, all right. Yesterday we had some 
witnesses as you know, who represented certain deepwater carriers, 
coastwise shipping. They made that same charge. Yet I look here at 
the statistics, the charts supplied by the Interstate Commerce Com- 
mission and I find that while that may be true—we don’t have any 
evidence of it other than your statement—but during that time the 
railroads, themselves, were dropping down where, for example, in 
1929 they had 75 percent of the business—this is the commercial in- 
tercity freight traffic, and so on—it dropped down in 1956 where they 
had 48 percent and now we know that 1957 they have even less than 
that, so if they are taking your business, somebody in turn, is taking 
theirs. 

Mr. Happock. That is for sure. 

Senator Smaruers. We have got to find out where it is going. I 
think you know and I know it is into this private unregulated busi- 
ness. 

Mr. Happock. Incidentally, we have some pretty good figures on 
this whole question which we will be glad to furnish to the staff if 
they are interested in them at a later date. 

Senator Smatuers. Right. 

Mr. Happock. Throughout the legislative history of the Transpor- 
tation Act of 1940, two salient principles were stressed. ‘These prin- 
ciples were emphasized in the bills under consideration. The hear- 
ings on the bills, reports of both Houses on the legislation, and in 
statements of members of both Houses in debate on the legislation. 

This legislative history made it crystal clear that under the act— 
(1) legitimate regulation must look to the protection of the economic 
advantage of each type of carrier against destructive competition of 
the other, and (2) there is no purpose to so adjust rates as to de- 
prive any type of carrier of the inherent advantage of his cheaper cost 
of carriage. 

In effect, the two principles can be simply stated by saying that the 
rates on competing forms of transportation—(1) shall not be so low 
as to threaten the extinction of legitimate competition from other 
modes of transportation, and (2) shall be no lower than necessary 
to meet the existing competition. 
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We believe these principles are still basic. The problems which 
exist are not in the act. The real problem arises out of the fact that 
no basic cost data exists on which the ICC can fairly or intelligently 
determine what the rates should be. 

For example, there still exists in practice rates which clearly follow 
the old Florida-New York fruit rate case which existed until the rail- 
roads destroyed effective water competition on that commodity. We 
recommend that this proposed change in ratemaking not be made. 
Instead, there should be a comprehensive cost analysis of costs which 
gointorates. This is where the problem exists. 

Unilateral rate advantage by one mode of transportation over an- 
other will automatically be eliminated by the weight of fact. The pie 
in the sky method of establishing rates to the detriment of the public 
or to another mode of transportation will go by the board. True, the 
rate experts who establish rates on the basis of an educated guess, lon 
years of experience, or the best judgment of an expert in the field, 
will be required to become acquainted with cost-pricing. Ratemaking 
without cost-pricing we believe, will permit the act to do the job that 
it should do. No substitute exists for cost-pricing in the ratemaking 
field. Statements by informed experts to the contrary notwithstand- 
ing. Now, aside, Mr. Chairman, from this whole question of discrim- 
inatory rates, you mentioned what I think is one of the most serious 
problems, and that is the regulated versus the unregulated. We feel 
very strongly that these people should be put on an equal footing. 
Either we should have regulation for all or regulation for none, it is 
just that simple. 

That concludes my testimony. 

Senator Smatuers. Thank you very much. 

Senator Porrer. Have we had other testimony about the data— 
about our ratemaking, the costs that go into establishing a rate? 

Senator Smatruers. Yes; we have had a good deal of it off and on 
through those 11 weeks. I might say to Mr. Haddock, as he knows, 
we have considered just like you, that that is a big problem. The 
Congress is approaching the whole question of regulation, whether 
we should not regulate everything or else deregulate everything one 
way or the other. 

And in our committee we are setting up a study, that is the No. 1 
thing we are asking them to look at. Any questions that you would 
like to ask Mr. Haddock? Senator Lausche? 

Senator Lauscue. You are associated with whom ? 

Mr. Happock. AFL-CIO maritime committee. 

Senator Lauscne. And do the members of the units which you rep- 
resent work on the inland navigable streams or only on the high seas? 

Mr. Happocr. On both. 

Senator Lauscue. On both. 

Mr. Happock. That is right. 

Senator Lauscuer. Now the man who testified yesterday, the econo- 
mist, Weiss, was it? 

Senator Smaruers. Yes; he was with the Teamsters. 

Senator Lauscne. He was testifying for the Teamsters? 

Senator Smaruers. Yes; the drivers of the trucks. 

Senator Lauscue. Getting to the subject of subsidies, the merchant 
= on the high seas has a subsidy from the Government; hasn’t 
it 
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Mr. Happock. Yes, sir. 

Senator Lauscue. And that subsidy is equal to the difference in the 
hiring of American labor, as what the cost would be if you hired 
foreign labor, is that correct ? 

Mr. Happock. Simply stated, that is it. However, it covers other 
costs. ; 

Senator Lauscue. Yes, and you are also subsidized in the building 
of ships in an amount equaling the difference of the costs for domestic 
labor as compared with foreign labor ? 

Mr. Happocr. Yes, sir. 

Senator Lauscue. Do you feel that that is an aid in exercising the 
inherent advantage that might be unjustly prejudicial to the ability 
of the railroads to compete ¢ 

Mr. Happock. Well, the railroads cannot compete with water trans- 
portation where this subsidy is being paid. They simply can’t run 
rails over the water. 

Senator Lauscue. Yes. Did you hear the testimony yesterday that . 
the fixed charges of railroads run 20 to 30 percent of their gross ex- 
penditures ? 

Mr. Happock. No, sir; I didn’t hear that, but—I don’t know wheth- 
er it is a correct statement or not. 

Senator Lauscue. That is all. 

Senator Smatuers. Thank you very much, Mr. Haddock. 

Mr. Happocr. Thank you, Mr. Chairman. 

Senator Smartuers. Our last witness, or group of witnesses, I 
should say, will be Chairman Freas and members of his Legislative 
Committee. If they would come forward. 

Mr. Walrath, if you would care to come up here and sit, we would 
be delighted to have you. 

Do we have any other Commissioners out there ? 

Commissioner Freas. Commissioner Goff is out there. 

Senator SmarHers. Commissioner Goff, if you care to, you can 
come up here and sit where you can watch your fellow members per- 
form. [Laughter.] 

Commissioner Freas. Mr. Chairman. 

Senator Smaruers. Mr. Chairman, we are again happy to have you 
back. We have been keeping you busy, we know, racing back and 
forth on these matters, but, as you know, they are of great importance, 
and we need your advice and recommendations. 

Commissioner Freas. We appreciate the opportunity to come back 
here. 


STATEMENT OF HOWARD G. FREAS, CHAIRMAN; ACCOMPANIED BY 
COMMISSIONERS ANTHONY F. ARPAIA AND ROBERT W. MINOR, 
INTERSTATE COMMERCE COMMISSION 


Commissioner Freas. Mr. Chairman and members of the committee, 
for the record, my name is Howard Freas. I am Chairman of the In- 
terstate Commerce Commission, and have been a member of that Com- 
mission for the last 41% years. 

I am also a member of the Legislative Committee and am accom- 
poe here by the other two members of the Legislative Committee, 

Yommissioner Arpaia and Commissioner Minor. 
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I have a short prepared statement, which, if it meets with your 
approval, Mr. Chairman, I would like to submit for the record, and 
then merely comment on some of the salient points. 

Senator SMaruers. All right. 

We will make your prepared statement a part of the record, in 
full, Mr. Chairman. 

(The statement of Chairman Freas follows :) 

Mr. Chairman and members of the Interstate and Foreign Commerce 
Committee, my name is Howard Freas. I have been a member of the 
Interstate Commerce Commission for the past 414 years. Since the 
first of this year, I have served as its Chairman. 

The Commission appreciates the opportunity to express its views 
concerning section 5 of S. 3778, which would amend section 15 (a) 
of the Interstate Commerce Act by adding to that section a new para- 
graph (3), reading as follows: 

(3) In a proceeding involving competition with another mode of transpor- 
tation, the Commission, in determining whether a rail rate is lower than a rea- 
sonable minimum rate, shall consider the facts and circumstances attending 
the movement of the traffic by railroad and not by such other mode. 

The proposed amendment to section 15 (a) would apply only where 
reduced rates are proposed for rail carriers; it does not purport to 
apply where, for example, reduced rates are proposed for motor 
carriers. 

The Commission is strongly of the view that all forms of transpor- 
tation should be regulated impartially, and that, specifically, the same 
principles of ratemaking should be applied to all carriers. While it 
may be contended that nothing affirmatively prevents application of 
the proposed amendment to rates proposed by other types of carriers, 
there would remain the problem that the amendment is limited by 
its terms to rail rates. 

Paragraph (2) of the present section 15a provides that— 
the Commission shall give due consideration, among other factors, to the effect 
of rates on the movement of traffic by the carrier or carriers for which the rates 
are prescribed; * * * 

This requirement appears to be substantially equivalent to the pro- 

osed amendment, leaving aside the last six words of the amendment, 
1. €., “and not by such other mode.” 

As you know, the Congress has provided in the national transporta- 
tion policy that all of the provisions of the Interstate Commerce Act 
“shall be administered and enforced with a view to carrying out the 
above declaration of policy.” It is the declared— 
national transportation policy of the Congress * * * to * * * foster sound eco- 
nomic conditions in transportation and among the several carriers; to encourage 
the establishment and maintenance of reasonable charges for transportation 
services, without * * * unfair or destructive competitive practices; * * * 

Thus, for example, the Commission has considered the effect of a 
rate war upon all of the carriers involved, in exercising its rate powers. 

In addition, however, we are uncertain as to the effect of this pro- 
posed amendment. In discussing it, the report of the Subcommittee 
on Surface Transportation (p. 12) contains the following statement: 

It is the policy of this subcommittee, and it is believed to be the policy of the 
Congress, that each form of transportation should have opportunity to make 


rates reflecting the different inherent advantages each has to offer so that in 
every case the public may exercise its choice, cost and service both considered, 
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in the light of the particular transportation task to be performed. The sub- 
committee believes and the national transportation policy is clear, however, that 
such ratemaking should be regulated by the Commission to prevent unfair de- 
structive practices on the part of any carrier or group of carriers. 

We are in complete agreement with this statement, and we believe that 
it fairly states the Commission’s view of existing law. The report goes 
on to state that: 


* * * The subcommittee recommends, therefore, that the Commission con- 
sistently follow the principle of allowing each mode of transportation to assert 
its inherent advantages, whether they be of service or of cost. In 1945, in New 
Automobiles in Interstate Commerce (259 I. C. C. 475), the subcommittee believes 
that the Commission properly construed the intent of Congress in this respect 
when it said: 


“As Congress enacted separately stated ratemaking rules for each transport 
agency, it obviously intended that the rates of each such agency should be de- 
termined by us in each case according to the facts and circumstances attending 
the movement of the traffic by that agency. In other words, there appears no 
warrant for believing that rail rates, for example, should be held up to a par- 
ticular level to preserve a motor-rate structure, or vice versa (259 I. C. C. at p. 
538).” 

The subcommittee wishes to affirm the interpretation of the Commission 
given in the Automobile case epitomized in the words quoted above. 

The proposed amendment that the Commission shall not— 


consider the facts and circumstances attending the movement of the traffic * * * 
by such other mode, 

thus appears to be in conflict with the statement in the report of the 
subcommittee that it desires— 

the Commission to prevent unfair destructive practices on the part of any 
carrier or group of carriers. 

Moreover, the amendment clearly would be inconsistent with the 
controlling objectives of the national transportation policy, quoted 
above, which would remain unchanged. 

We assume that the amendment is not intended to embody the 
“three shall nots” urged by the railroads, for the subcommittee’s 
report states (p.12) that: 

The subcommittee is not convinced that the record before it justifies approval 
of the railroads’ proposal. 

Nevertheless, the uncertain purpose of the amendment would enable 
the railroads to contend that it is intended to give to them complete 
freedom, in the presence of competition from another mode of trans- 
portation, to establish rates which merely cover out-of-pocket costs. 

We cannot determine from the subcommittee’s quotation from the 
Commission’s 1945 report in New Automobiles in Interstate Com- 
merce (259 I. C. C. 475), what would be the intended practical effect 
of the proposed amendment upon ratemaking. The real questions 
are (1) whether Congress desires to give to the high-cost carrier in 
every competitive rate situation complete discretion to establish any 
rates which cover its out-of-pocket costs without regard to its effect 
upon the ability of the low cost carriers to move the particular traffic 
at rates which cover all of their cost, and (2) whether and to what 
extent Congress desires to prohibit the maintenance of minimum rates 
on high value commodities at a level higher than would be justified by 
cost considerations alone. 

We respectfully submit that these issues are too important to both 
carriers and shippers to be left in doubt. If, contrary to our recom- 
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mendation, Congress determines to amend the rule of ratemaking in 
section 15a, we urge that the intended effect be made clear, rather 
than left to years of litigation, which would be bound to result from 
the bill’s uncertainty and from the fact that it appears to treat differ- 
ent modes of transportation differently. 

We also consider the proposed amendment unworkable for several 
reasons. We have taken the position that a purpose of rate regulation 
should be to encourage the flow of traffic by the most economical 
means. With respect to this position we have heard no criticism. 
Assuming it to be sound, and we believe it is, the starting point is the 
determination of the most economical means of transportation, a 
determination which often cannot be made without considering the 
facts and circumstances attending the movement of the traflic by 
other modes of transportation. 

Let us consider, by way of example, rail rate reductions made to 
meet barge competition. By their very nature, barge costs differ 
substantially with the movement of traffic. It goes without saying 
that an occasional movement of 50 tons of a given commodity by barge 
results in costs to the barge line which differ substantially from those 
of a fairly regular movement of the same commodity in 500-ton lots. 

We know of no way of determining the cost to the barge carrier 
without some knowledge of the nature and extent of the probable 
movement of the traffic. Without knowing the cost, there is no 
way of determining which form of transportation is the most 
economical, By the same token, we do not see also how we could 
give effect to the mandate in the national transportation policy— 
to recognize and preserve the inherent advantages of each; to promote safe, 
adequate, economical, and efficient service and foster sound economic conditions 
in transportation and among the several carriers. 

Whenever conditions permit, given transportation should return 
the full cost of performing carrier service. Certainly full costs in the 
aggregate have to be obtained in our transportation system if it is to be 
kept healthy. In many instances, however, the full cost of the low- 
cost form of transportation exceeds the out-of-pocket cost of an- 
other. If, then, we are required to accept the rates of the high cost 
carrier merely because they exceed its out-of-pocket costs, we see 
no way of preserving the inherent advantages of the low cost carrier. 

In any event, that other mode would be compelled to depress its 
rates below full costs in order to preserve its inherent advantages 
against the high cost form of transportation. This would mean 
that the carrier with the inherent advantages would be forced into 
an unhealthy situation, or that higher rates would have to be charged 
on noncompetitive traffic in order to make up the deficit, for certainly 
the full cost of performing a transportation service must come from 
somewhere. 

It should be pointed out also that in New Automobiles in Interstate 
Commerce (259 I. C. C. 475), the proceeding cited with approval in 
the subcommittee’s report of April 30, the question of the distribution 
of the traffic was gone into at length (see pp. 484 to 492). However, 
with the proposition that rates of a low-cost carrier should not be 
held up to a particular level to protect the traffic of other carriers we 
are in full accord. 

While, as we have previously indicated, we see no need for any 
change in existing legislation in this regard, nevertheless if the com- 
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mittee feels that some change should be made, we suggest that the 
fears of the railroads might be allayed and the expressed views of the 
subcommittee incorporated in the statute by substituting for the 
proposed paragraph (3) of section 5 of S. 3778 language substantially 
as follows: 

(3) “In a proceeding involving competition between carriers, the Commis- 
sion, in determining whether a proposed rate is lower than a reasonable mini- 
mum rate, shall consider the facts and circumstances attending the movement 
of the traffic. Rates of a carrier shall not be held up to a particular level to pro- 
tect the traffic of a less economic carrier, giving due consideration to the in- 
herent cost and service advantages of the respective carriers.” 

It should be noted that our suggested language would be applicable 
to all types of carriers and, if adopted, would require corresponding 
amendment of the other parts of the act. Also, it would not affect the 
special provisions in section 305 (c), relating to water-carrier rates 
and practices, which we accept as representing a settled policy of the 
Congress. 

We point out in our statement that excepting for the last six words 
of the proposed paragraph (3) to be added to the rule of ratemak- 
ing that is, the words “and not by such other mode,” the proposed 
amendment appears to be substantially the same as the requirement 
now contained in paragraph 2 of the present section 15 (a). The 
amendment would apply only when reduced rates are proposed for 
railroad carriers. 

Now, this committee knows, it is the declared national transporta- 
tion policy of the Congress, and I quote now: “to foster sound eco- 
nomic conditions in transportation and among the several carriers, 
to encourage the establishment and maintenance of reasonable charges 
for transportation services without unfair or destructive competitive 
practices.” 

In exercising its rate powers, the Commission has considered the 
effect of a rate war upon all the carriers involved. 

While it may be contended that nothing affirmatively in this pro- 
posal prevents application of the proposed amendment to rates that 
are proposed by carriers who are of other types, nevertheless, the 
problem would arise by reason of the fact that the amendment spe- 
cifically mentions railroads and it might be contended that by its 
terms it was limited to the railroads. 

But aside from this inequality of treatment as between the differ- 
ent modes of transportation, we are uncertain as to the effect of the 
proposed amendment. 

We are in complete accord with the statement of the subcommittee 
on page 12 of the report of the subcommittee and believe that it fairly 
expresses the Commission’s view regarding existing law. 

However, the proposal that the Commission shall not—and I refer 
now to the subcommittee report—shall not consider the facts and cir- 
cumstances attending the movement of the traffic by such other mode, 
appear to be in conflict with the statement in the report that the sub- 

committee—the report of the subcommittee, that it desires the Com- 
mission to prevent unfair, destructive practices on the part of a car- 
rier or group of carriers. 

Senator Smatuers. May I interrupt you right at that point to say 
that suppose we added on this language—leave on those last six words, 
but added the words, or something to this effect, that we would in 
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a proceeding involving competition with another mode of transporta- 
tion, the Commission, in determining whether a rail rate is lower 
than a minimum reasonable rate, shall consider the facts and circum- 
stances attending the movement of the traffic by railroad and not b 
such other mode, except that the Commission will always, should al- 
ways, have the right to consider whether an application for a rate 
falls within—this I am just speaking informally—falls within the 
purview of unfair destructive rate practice. 

Commissioner Freas. I would say, offhand, that that would be a 
step in the right direction. I doubt, though, that it would go far 
enough, for this reason: That I don’t now conceive of how the Com- 
mission could tell whether or not it fell into that category unless it 
did first consider the facts and circumstances surrounding the trans- 
portation of other modes. 

Senator Smaruzrs. May I just, if the Senators would indulge me 
just a minute, Senator Lausche and Senator Potter, let me just make 
a broad—sort of a broad statement for myself. 

Senator Porrer. Just yourself, this time. 

Senator Smaruers. Just myself. 

As I gathered the impression of the subcommittee as we went 
ge am this, it was that we could see where the Commission, after 
the adoption of the 1940 act, they would recognize in most of your de- 
cisions as we gather them up here, up until 1950, you would let one 


mode of transportation, wherever it made an application for a lower 
rate and that rate was compensatory to it, to that applicant, you people 
would say: “This is an exercise of its inherent advantage,” and you 


would let that lower rate go into effect. Then you got into 1950, and 
it began to appear from these cases, the petroleum products from Los 
Angeles, Arizona, to New Mexico, and so on, Petroleum Products case 
in Illinois, the Alcoholic Liquors case, Scrap Rail From Southern 
Ports to Chicago case, Southwestern Tank Truck Carriers case, and 
so on, a in California and Oregon, most of them etroleum, 
coffee from California, magazines from Philadelphia, in each instance, 
in all of those cases, they were all decided in 1951, 1952, 1953, 1954, 
1955, the Commission began to shift off the inherent advantage theory 
and began to say that even though you recognized that an applicant 
for a lower rate, by one mode of transportation, even though that rate 
would be compensatory to that mode of transportation, nevertheless, 
because it would, by the very nature of the competition, have the tend- 
ency to destroy the business of the other mode of transportation, you 
then read into the act the theory that you had to protect this other 
mode of transportation and you read that into it. 

In other words, we have been reading—our feeling is that the Com- 
mission has been reading—into the national transportation policy, and 
the act, the desire to protect another mode of transportation irrespec- 
tive of whether or not the lowered rate sought by the first mode of 
transportation was compensatory, or a reasonable rate to them, to the 
extent that all rates have been steadily going up and being fixed at 
what you might say is a false rate, and it is being done to protect all 
modes of transportation, but it is being done, we are afraid, at the 
disadvantage of the shippers and the general public. 

Now, that is generally what it looks like to me, and I think that 
was the general impression that I got from most of the members of 
the committee. 
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We wondered whether or not, if we put some language into the act 
which would, once again, reemphasize the inherent advantage which 
one mode might have over another, that by so doing we would help 
the Commission in its very complicated work of making rates, we 
would help them, we would give them the guidepost by the statement 
saying that we still believe there should be competition in this, and 
that we still think that the inherent advantage of one mode of trans- 
portation should be recognized, and the public should have the benefit 
= that inherent advantage whenever chiens evident that they did 

ave it. 

Now, I haven’t stated that too well, but that is generally what our 
thinking was. 

ca about it? You just pour out to me what your reaction is to 
that. 

Commissioner Freas. It is this, that we certainly have no objection 
to it, and it might be helpful, as you say, to reemphasize, it might be 
helpful to the Commission that the inherent adbantages of the different 
modes of transportation are to be protected. We fully ascribe to that 
theory, and that is our purpose. 

Now, you have referred to a number of cases that seem to negative 
the fact that we are trying to do that. 

Senator Smatruers. Right. 

Commissioner Freas. And on the face of it, there may be some basis 
for that conclusion. I hesitate to generalize. But I think that—I 
might explain it something like this, that the general tendency of the 
rate structure has been downward, when we are speaking now of this 
competitive situation, carriers competing with each other. They 
come in for general increases and increase the entire level, but the 
competitive impact is generally downward. Some years when they 
started reducing those rates, some rates did not get down quite as low 
as they have gotten now. I think that might be some explanation of 
the reason why the Commission found it necessary to inquire into 
some of the more recent reductions to a greater extent than they did 
before, simply because they got more competitive. But in addition 
to that, and probably more important, is that—talking now in the 
early period, I believe, shortly after the war and at a time when con- 
ditions were pretty prosperous and there was a lot of traffic in rela- 
tion to the carriers’ ability to haul, and the competitive situation was 
nothing like what it has been later on. 

Senator Smatuers. Right on that point, may I ask you this ques- 
tion, Mr. Chairman: 

In your mind, it is the function of the Commission—as you say, on 
these competitive rates—that you have the responsibility, or the Com- 
mission has the responsibility to protect one mode of transportation 
from another ? 

Commissioner Freas. No, excepting only maybe in an incidental 
way. I think the responsibility of the Commission is to try to help 
promote a stable transportation system via all forms that will trans- 
port the Nation’s commerce freely and at the most economical rates. 

Senator Smatruers. Now, we agree with that, generally. Excuse 
me, the other Senator has gone—but, do you, in following out that 
principle which you have just stated, do you think that because you 
are trying to keep alive all modes of transportation that whenever a 
specific case comes before you with a request to set a rate where one 





172 RATEMAKING RULE—ICC ACT 


mode of transportation, we will say the motor carriers in this instance, 
would ask for a lower rate, do you think that in order to maintain a 
healthy railroad system that you have got to say to the motor carriers: 
“No, you can’t have that lower rate because if you do, you are going 
to take some of the railroad’s business. We are not going to let you do 
Sree we think the railroads in this instance need that busi- 
ness ?” 

Commissioner Freas. I think it depends in each instance on which 
form of transportation is the low-cost form. 

Mr. Langdon, a little while ago, was talking about the improvement 
in the railroad situation by getting traffic at a certain amount, I be- 
lieve he said 50 cents a ton, above out-of-pocket costs, as compared 
with not getting that traffic at all. 

Now certainly, from the railroads’ standpoint, that is maximizing 
the net for the railroad, and I see no—I have no quarrel with that 
view from that standpoint. However, Mr. Langdon’s view naturally 
is a railroad view, whereas, our view is a view from the standpoint of 
all forms of transportation, and particularly, as I said, from the 
standpoint of the general public. 

Now, if it is a case where the railroad is a low-cost form of trans- 
portation, again, there is no objection to be made to that. But if the 
railroad is a high-cost form of transportation, I do not think that the 
fact that the railroad would get 50 cents a ton or 21% cents a hundred 
pounds out of that traffic would override the interest of the general 
public in being able to have that same traffic hauled by the low-cost 
form of transportation at possibly a lower rate and at a full profit to 
the other form of transportation merely—rather than just 214 cents 
above the out-of-pocket cost. 

What I am trying to say is that if the starting point is the low-cost 
form of transportation, the public is advantaged; it has lower rates, 
if the low-cost form transports it and gets a greater portion over its 
out-of-pocket cost, than if the high-cost form transports it merely be- 
cause it can get a small amount over its out-of-pocket cost. 

That works every way. One time one form is a low-cost, and then 
another, and then a third. But if the traffic can be channeled that way, 
it will redound to the public, and I am sure it will not put any form of 
transportation out of the picture. Rather, it will channel it to the 
form that has inherent advantages. 

Senator Porrer. May I ask a question, Mr. Chairman ? 

Senator Smarners. Yes. 

Senator Porrer. The cases that the chairman cites where he felt 
that the Commission decided the cases upon the factor that lowering a 
rate in the tariff, whatever the amount might be in this case, was done 
in order to protect one mode of transportation. 

Now with those specific cases that he has cited, could you say that 
is true or not, or were there other considerations that the Commission, 
other factors that the Commission considered in making their rate 
decisions ? 

Commissioner Freas. I do not have sufficiently in mind all the de- 
tails to try to fully justify any particular case. I will say, though, 
that the purpose, again, of the Commission, has been to stabilize trans- 
portation to see that it is performed on the most economical basis, in 
line with the transportation policy, and the cases have been certainly 
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directed to that end, but with this thing to be remembered, that in a 
lot of instances—these are nearly all suspension proceedings we are 
talking about—the burden, of necessity, under the act is upon the car- 
riers. 

Now, in a lot of those instances, following the hearing or the han- 
dling on shortened procedure there was no record on which the Com- 
mission could determine which was the most economical form of trans- 
portation or which was the ratemaking carrier, and a lot of those cases 
were turned down not because the Commission said this rate is rea- 
sonable, but because they said it has not been justified. 

Senator Porrer. In other words, you did not have the facts in 
order to make any other determination ? 

Commissioner Freas. That is right, and I emphasized before, that 
I think is accountable or explains a large part of the problem, and 
this is a problem and while we still do not get the information that 
we hope to get, we think we need, nevertheless there is progress in 
that regard. 

Senator Porrrr. Let me ask another question if I may, Mr. Chair- 
man. 

Senator Smaruers. Yes, sir. 

Senator Porrer. Do you feel that under existing law, there is need 
for this amendment ? 

Commissioner Freas. No, we do not. We think if the things I re- 
ferred to are heeded, that all forms of transportation will be treated 
fairly under the present law. On the other hand, I see no objection as 
the chairman has pointed out, to something that will emphasize what 
the purpose is ink the purpose that I believe we are trying to carry 
out. But I see no need for this law, and we do have some objection 
to it for reasons that I started out to indicate. 

Senator Smaruers. Mr. Chairman Freas, right there, in the new 
automobiles—in the Interstate Commerce case, the Commission said, 
and I quote: 

As Congress enacted separately stated ratemaking rules for each transporting 
agency, it obviously intended that the rates of each such agency to be deter- 
mined by us in each case according to the facts and circumstances attending 
the movement of the traffic by that agency. 

In other words, there appears no warrant for believing that rail rates, for 
example, should be held up to a particular level to preserve a motor rate struc- 
ture or vice versa. 

Now, that was apparently the opinion of the Interstate Commerce 
Commission in that case in 1945. 

Now, is that your view today? That that is what Congress in- 
tended ? 

Commissioner Freas. I see no basis for taking issue with those 
words. However, I think we have to bear in mind the context in 
which they first appeared, in order to be sure that they are not mis- 
construed. 

Senator Porrer. Right. 

We have found how easy it is to misconstrue words. [Laughter. | 

Commissioner Freas. It says that they should be determined by 
us in each case according to the facts and circumstances attending 
the movement of the traffic by that agency. I think that in a compe- 
titive situation one of the facts and circumstances is also the competi- 
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tion which that carrier encounters and that immediately takes it 
beyond 

enator Smaruers. Now, whereabouts in the act now, does it say 
that the Commission is to be worried about the competitive effect on 
another mode of transportation, except when it is considered to be an 
unfair and destructive competitive rate practice ? 

Commissioner Freas. Well, I do not think we are worried about it 
until it comes to the destructive point. But we, of course, have to 
know what competition is before we know whether it gets to the de- 
structive point. 

Senator Smatuers. My point is this, that a moment ago you gave 
an illustration about the lower cost mode and so on, and you said that 
we apparently—apparently you are desirous of giving protection to 
the lower cost mode, even though in some instances the higher cost 
mode can still come down and haul at that level, that the lower cost 
mode can, even though it does not return as big a profit to the higher 
cost mode as it does to the lower cost mode and you say in that in- 
stance we want to consider first the lower cost mode, and I presume by 
that your feeling was that they should be protected. 

I am just wondering, what act of the Congress states, or what words 
has the Congress used to lead the Commission to believe that we 
wanted to get away from the inherent advantages that one mode of 
transportation might have over the other ? 

In other words, what basis did we have for departing from the rule 
that you set out in the New Automobiles case? 

Commissioner Freas. What I had in mind in that statement I made 
was that the national transportation policy dealing with efficient serv- 
ice and fostering sound economic conditions in transportation and 
among the several carriers, and so forth. I was not thinking of it 
from the standpoint of protection to the carriers. That I think is 
incidental. My point was that if the more economical form of trans- 

ortation could haul that same traffic at even a lower rate and make a 

igger contribution to its overhead, it was to the public advantage that 
that form transported it, and the fact that it might be to that form of 
transportation’s advantage, too, is incidental. 

Senator Smaruers. All right. You go ahead. I did not mean to 
interrupt you, but it was such a propitious point. 

Senator Porrer. I would assume that you would consider that to be 
one of the main factors as to the inherent quality of that type of trans- 
portation, the lower cost factor; would it not? 

Commissioner Freas. That is right, and those are the inherent ad- 
vantages that should redound to the public. 

Senator Porrer. Yes. 

Senator Smatuers. Now let me just say right there: We have sev- 
eral of these cases; maybe I had better read some of the language. 

Senator Porter. I think that would be good. 

Senator Smaruers. So that we can see whether or not in fact it ac- 
tually had worked like that. 

I think at times we have feelings about these things but we do not 
express it just like that. 

or example, in the case of petroleum products from Los Angeles 
to Arizona and so on, the railroads proposed reduced rates on petro- 
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leum products from Los Angeles to points in Arizona, tank-truck 
common carriers protested, the ICC found and I quote: 

The proposed rates which are lower than the rates maintained by tank-truck 
common carriers by more than 2 cents are lower than necessary to meet the 
competition and that their establishment would result in an unwarranted 
sacrifice of revenue and constitute an unfair competitive practice. 

This finding was made despite the Commission’s statement as to the 
compensatory character of the rates, that is— 


cost studies of records may be accepted as indicating a fair approximation of the 
out-of-pocket costs for performing the service. 


And 


Protestants consideration thereof does not lead to a conclusion that the pro- 
posed rates are not substantially higher than the out-of-pocket cost for perform- 
ing the service— 
and so on. 

In other words, they would not let them reduce the rates. 

Senator Porrrer. And it was compensatory. 

Senator Smaruers. Even though it was compensatory, because they 
said it was unduly—they made it unduly competitive. 

Now, you look at the next case, the Illinois case—— 

Senator Porrer. Would the chairman comment on that case? 

Senator Smatuers. This was 1951. Here is one a little clearer, I 
think. Railroads proposed reduced rates on gasoline and other petro- 
leum products between certain points in Tilinale, competing tank- 
truck operators protested. There was no suggestion that the proposed 
rates were not reasonably compensatory. That apparently wasn’t 


even in issue. On the contrary, railroad rates lower than truck rates 
were supported by the Commission’s finding that: 


The record warranted the conclusion that except for distance under about 75 
miles, the respondents are the low-cost agency of this traffic. 


The ICC nevertheless required higher rail rates and gave as its 
reason : 


Respondents and the protestant truck operators are a vital part of our national 
transportation system and essential to our national defense. It is of great im- 
portance that each be afforded a fair opportunity to compete for this traffic. 

His theory was that if you let them get down lower one of them 
couldn’t even compete because he had probably higher costs, I don’t 
know. Andsoon. The Alcoholic Liquors case, the railroads proposed 
to establish reduced rates on alcoholic liquors between points in official 
territory. Various motor-carriers and water-carriers interests 
protested. a 

As to the compensatory character of the rates, the Commission said, 

Evidence offered by the respondents shows that the proposed rates would re- 
turn revenues approximating 146 percent of the fully distributed costs. They 
compare favorably with the rates on numerous other commodities moving in 
official territory which have weighted-average hauls about the same as that of 
alcoholic liquors (p. 223). 


Yet the ICC found the proposed rates too low, saying: 


The record is persuasive that if the respondents are to participate in the 
movement of this traffic their rates must be on a level which will furnish some 
inducement to the shippers to use the rail services as compared with the more 
advantageous motor-carrier services. 


So it was the reverse there. 
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The rates here proposed, however, clearly are lower than necessary to meet the 

competition. The establishment of rates on such low level would invite further 
reductions by the motor carriers leading to a possible rate war, with serious 
adverse effects upon the revenues of both respondents and the motor carriers. 
Moreover, the proposed rates, in our opinion, do not properly reflect the relatively 
high value of this traffic, its classification ratings, nor the fact that it embraces 
articles in the luxury class. Considering these factors, the traffic would not 
bear its fair share of the transportation burden under the proposed rates, and, 
therefore, such rates have not been shown to be just and reasonable (p. 299). 

Scrap rails—I will just read one more here, from southern ports 
to Chicago, the railroads proposed to establish reduced rates on scrap 
iron and steel rails from Gulf of Mexico and South Atlantic ports to 
Chicago. Barge lines protested. 

No question was raised as to the compensatory character of the 
proposed rates. 

But no reduction was allowed. The proposed rail rates were found 
to exceed by only about 30 cents per ton the lowest cost by barge, and 
the ICC said: 

The record is convincing that such a narrow differential would effectively 
eliminate water competition (p. 361). 

The Commission cited and so on, some cases to support that position. 
But the question that I am interested in is: Did the Congress intend 
when they passed the act in 1940, I mean as to the construction of the 
Commission, when they passed the act in 1940, that you people were 
to be sort of these allocators of business? In other sieiide: you say: 
Well, we are going to let you have a little, you have a little, we will 
not let you have any, we will try to keep everybody alive, we are going 
to try to husband everything. 

Commissioner Freas. I don’t think Congress intended that and I 
don’t think that is the purpose of the Commission. 

Senator Smarners. These cases—there may be some exceptions. I 
am not an expert in this—— 

Commissioner Freas. As I say, it is very difficult to generalize on 
them. 

Senator Smaruers. That is right. 

Commissioner Freas. I do want to say we had a case on alcoholic 
liquors and one on cigarettes and that is considered extremely high 
grade traffic, and the previous witness has said that practically every- 
thing they haul today is competitive. Now if we try to set the rates 
on all the competitive traffic to just bear out-of-pocket costs, or a shade 
above, the carriers cannot continue in business because the overhead 
burden, the revenue other than that which goes to pay out-of-pocket 
costs, the revenue for those expenses has to come from somewhere. 

So when we come to that high class traffic, of which these are in- 
stances, the Commission has tried to hold the scale on a somewhat 
higher level. 

Senator Smaruers. You feel that by doing that, then other com- 
modities are permitted to be carried at lower costs, and it probably all 
averages out to the benefit of the general public? 

Commissioner Freas. That is right, the general overhead has to 
come from somewhere. 

Senator Smaruers. As I understand it, you subscribe—and I am 
not trying to understand it—we are being friendly here. I am not 
trying to pin you down or anything and I don’t want it to appear that 
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Iam. But the language that I read from new automobiles in inter- 
state commerce, you say you subscribe to that? 

Commissioner Freas. Yes, I have no quarrel with that language. 

Senator Smatuers. Well then, what I don’t understand is why that 
language is any different than the language we have in our amend- 
ment. 

Commissioner F reas. Well, for this reason—— 

Senator Smaruers. We tried to make this amendment just as near 
that language as we could get it. 

Commissioner Fras. The language in the amendment—— 

no SmaruHers. We may have missed. We apparently did. We 
shot at it. 

Commissioner Freas. Precludes the Commission from considering 
the facts and circumstances attending the movement of the traffic by 
any other mode. Now it happens that in this particular case, in the 
New Automobiles case, the Commission did consider the facts and cir- 
cumstances surrounding the movement by all the modes that were in- 
volved there. There were about six pages of the opinion devoted to 
the question of distribution of traffic. 

There were before the Commission cost studies covering the different 
modes on the rails, both on an out-of-pocket and on a fully distributed 
basis and on the other modes just on a fully distributed basis. 

The Commission found in that case that there was no question 
about this threatening the financial stability of any of the carriers, 
but it considered those matters in order to determine what action it 
should properly take under the act. 

Now, the point is that under this proposal we could not consider 
the facts and circumstances surrounding the other form of transporta- 
tion. In this case, while the statement generally is in accord with it, 
a the Commission did in that very case consider those 
things. 

Senator Smatuers. Do you consider that there were not—the over- 
riding statements in the national transportation policy, that they are 
not of such weight that they would not override “and not buy such 
other modes.” 

In other words, does not the import of the national transportation 
policy, is it not.sufficient, in and of itself, to permit you to consider, 
for example, promote safe, adequate, economical and so on, and to 
stop unfair or destructive competitive practices ? 

It is your view that those words “by such other mode” would pro- 
hibit the Commission from considering this language used in the na- 
tional transportation policy? Would this language of our amend- 
ment be a repeal of the national transportation policy ? 

Commissioner Freas. Well, I think it would create a—if not a 
definite conflict, and I believe it would, certainly something that 
would result in a lot of litigation, on the ground that it was a 
conflict. 

Senator Smatuers. Suppse we added “and not by such other mode” 
always keeping, of course, in mind the provision of the national trans- 
portation policy which the Congress approved in 1940 and reaffirms 
here now ? 

Senator Porrer. Why don’t we put in the amendment to conform 
with the national transportation policy, strike out the part “by any 
other mode.” 
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Senator Smaruers. The way I look at it if you strike that out, it is 
just like performing an operation—— 

Senator Porrer. Actually what we want the Commission to do is to 
conform to the transportation policy. 

Senator Smaruers. That is right. 

Commissioner Freas. We will buy Senator Potter’s suggestion. 

Senator Smatuers. What I am saying is this: If we don’t say “and 
not by such other mode,” then you eliminate the inherent advantage, 
I think. I am afraid that is what has happened. If you strike out 
“and not by such other mode,” then the Commission is less and less 
considering—the cases show less and less consideration here of the 
advantages of one mode as distinguished from another. They are 
becoming a giant handicapper more and more, in their desire to do 
a good job, I mean. 

Senator Porrer. I agree that they shouldn’t do that, but actually 
what we want the Commission to do is to carry out the transporta- 
a pot: That is what we are trying to say here. Isn’t that 
right ? 

iransiecemes Freas. That is right. 

Senator Porrrer. We have a vote. 

Senator Smatuers. They have a vote going on, Mr. Chairman, but 
just for the record, let me ask you that—Potter comes before “S.” 

hey all come before me, “M,’ Ty pf eer “a” i “S,"— 
Ihave a long time to go yet. 

What kind of a looking verbal apparitions would it make—legis- 
lative apparition would it make if we leave in “and not by such other 
mode,” but add “always consistent with the national transportation 
policy” ? 

Commissioner Freas. I don’t see that it would by that language, a 
part of which seems to lean one way and then we turn back again, 
I don’t think we would be adding anything to the present rule 15—A-2, 
but I believe it would result in a lot of litigation, a lot of uncertainty. 
Different people would contend for different meanings. 

Senator Smatuers. Well, now, do you have any recommendation 
that you could make to us, legislativewise—I know that your official 
position is, no, you think it ought to be left as it is. 

Commissioner Freas. Yes. Our official position is, as I say, we 
recommend against it, first for the reason that it seems to single out 
one form of transportation. Second, because 

Senator Smaruers. We would agree that that ought to be changed, 
we should not leave it just with respect to railroads. That amend- 
ment should be changed to cover motor carriers, too. 

Commissioner Freas. Second, because we think it is somewhat un- 
certain, and third, because there are places where we believe it would 
be unworkable. But in trying to be helpful we have made a sugges- 
tion. As I say, we are not suggesting that this be incorporated but if 
the Congress does want to make some change in it, this is the thing that 
we submit—— 

Senator Smaruers. May I say just one thing, because I will wait 
and let these other Senators hear you. You say this is somewhat un- 
certain, do you think your procedure is certain in this ratemaking 
field with respect to that ? 
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Commissioner Freas. Considering all the intricacies involved, I sup- 
pose it never will be absolutely certain, but I was talking now about the 
course we are steering to, at least the statutory requirements. 

Senator Smaruers. All right, sir. Let’s just take an informal recess 
here for about 6 minutes. Thank you, sir. 

(Short recess taken.) 

The CHarrman. Mr. Chairman, suppose you continue with your 
statement beyond the point at which you were interrupted. 

Commissioner Freas. We have covered quite a few of the things that 
appear next in the statement. I might mention that we do assume that 
this amendment is not intended to embody the three shall-nots because 
the subcommittee stated that it is not convinced that the record before 
it justifies approval of the railroads’ proposals. 

Mr. Langdon indicated that he did not discern any great difference 
between them and this, and I, for that reason, particularly call atten- 
tion to that. 

I also think that his statements emphasize the fact that the real 

uestions, as we do set them out in our statement are, first, whether 
Cheanens desires—this is on the bottom of page 4 and running over to 
page 5—the first question is whether Congress desires to give the high- 
cost carrier in every competitive rate situation complete discretion to 
establish any rates which cover its out-of-pocket costs, without regard 
to its effect on the ability of the low-cost carrier to move the particular 
traffic at rates which cover all of their costs. 

And the second: Whether, and to what extent, Congress desires to 
prohibit the maintenance of minimum rates on high value commodities 
at a level higher than would be justified by cost considerations alone. 

Now these questions, we feel, are too important to be left in any 
doubt. It would result in endless litigation and whatever changes are 
made in the act should remove any danger of unnecessary litigation. 

I mentioned before that one of our objections is that we feel that the 
proposed amendment would be unworkable. We take the position 
that the purpose of rate regulation should be to encourage the flow of 
traffic by the most economical means and that this requires as a starting 
point the determination of the mode of economical means, and this de- 
termination, in turn, requires a consideration of the facts and circum- 
stances surrounding the transportation. 

I had started before the intermission to—— 

Senator Smaruers. You were giving us—— 

Commissioner Freas. I suggested that we have language here to 
substitute for paragraph 3 in the bill. I want to make it clear that we 
are not advocating it, that if the Congress does want to make some 
changes, we believe this language would be better. 

It appears on page 8. 

In a proceeding involving competition between carriers, the Commission, 
in determining whether a proposed rate is lower than a reasonable minimum 
rate, shall consider the facts and circumstances attending the movement of the 
traffic. Rates of a carrier shall not be held up to a particular level to protect 
the traffic of a less economic carrier, giving due consideration to the inherent 
cost and service advantages of the respective carriers. 

Now, of course, if that language were adopted, it would, since it 
applies to all types of carriers, there would have to be corresponding 
changes made in the other sections of the act. 
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And also I should mention that the language we suggest would not 
affect the special provisions in section 305 (c) which we have referred 
to relating to water-carrier rates and practices, but we have accepted 
as settled policy of the Congress those provisions and have not under- 
taken to go into them. 

Senator Smatuers. In other words, the objections which the water 
carriers, barge-line people, have been making against this subcom- 
mittee’s proposed amendment, you don’t believe that they would make 
that objection, or if they did, you don’t believe they would be justified 
in making that objection to this particular amendment. 

Commissioner Freas. Well, I don’t know whether they would. My 
statement simply is that we have not tried to suggest any change in 
section 305 (c) because we thought that was a policy of the Congress 
os for the moment seemed to be settled and we just didn’t disturb 
that. 

Senator Smaruers. But it would not affect the special provisions of 
305 relating to water-carrier rates and practices, so that in fact, they 
should have no particular objection ? 

Commissioner Freas. I don’t think they would. Those provisions 
‘would stay as they are. 

The change in the first part that we are suggesting would be to make 
the provisions apply intramode as well as intermode. And the last 
sentence is simply intended as a clear statement that we do not intend 
to hold an umbrella over any form of transportation. 

Senator Lauscuz. Repeat that, please. 

Commissioner Freas. Ina proceeding: 

Senator Lauscuer. No, read what you said. 

Commissioner Freas. [am sorry. 

Senator Lauscue. The last part of what is identified is intended as 
a declaration to the effect that you do not want to hold an umbrella 
over any mode of transportation, is that 

Commissioner Freas. That is right. 

Mr. Barton. Pardon me, too, what did you say about intramode and 
intermode ? 

Commissioner F reas. I say the change in the first part of the para- 
graph is to make it applicable intramode as well as intermode. You 
will recall that when the three shall-nots first came out, they only 
applied intermode. The suggestion was made that the same thing 
should apply intramode. 

We have taken the position that there should be equality between 
all forms of transportation and if the language is to be used, we would 
suggest that it would not be limited between carriers of different 
modes. 

Mr. Barton. Your language here in 3 would do what you propose, 
is that right? 

Commissioner Freas. This would make it applicable intramode as 
well as intermode. 

Senator Lauscue. Mr. Freas, in the preparation of this language, 
were any of the representatives of any of the modes of transportation 
consulted ? 

Commissioner Freas. No, they were not. 

Senator Lauscus. This is the product of the members of the Com- 
mission ¢ 





RATEMAKING. RULE—ICC ACT 181 


Commissioner Freas. That is right, but I do want to emphasize it 
is not something that we are urging, it is something we are suggesting 
as an alternative if the change is to be made. 

Senator Lauscue. And as far as you know, none of the representa- 
tives of any of the different modes of transportation were familiar with 
the fact that this language was being assembled ? 

Commissioner F reas. I think I can say without any hesitation at 
all that until they saw it here in this room today that no members of 
any transportation organization knew anything about it. 

enator Lauscue. That would then mean that what reaction will 
be is unknown to you? 

Commissioner Freas. That is right. 

Senator Lauscue. And they might, or might not subscribe to it? 

Commissioner F reas. That is right. 

Senator Lauscnue. The question put by Senator Smathers, that in 
your belief the arguments made against the committee’s recommenda- 
tion would not be applicable to the language which you recommended, 
do you answer that in the affirmative? 

Commissioner F reas. Not to the same extent, but I think the argu- 
ment would still—could still be made here that no change was neces- 
sary, and whenever you incorporate new language there is always 
room for some contention of uncertainty. We have tried to avoid 
that here, but that contention might appear. 

Senator Lauscue. Now, based upon your experience as a member 
of the Commission, it is your belief that the language which you have 
suggested reflects and carries into effect the declaration of policy as 
set forth in the 1935 act and the 1940 act, holding that there shall be 
no deprivation to any mode of transportation of the benefits residing 
in their inherent advantage; is that correct? 

Commissioner Freas. Yes. I think this language would be en- 
tirely consistent with the congressional declaration of policy. 

Senator Lauscue. And that is, it has been the purpose of the Com- 
mission to give to each mode of transportation the full benefit of its 
inherent advantages ? 

Commissioner F reas. That is right. 

Senator Lauscue. And this language would implement that dec- 
laration of policy ? 

Commissioner Fras, I hesitate a little to answer that in the affirm- 
ative. I don’t know that it would actually implement it. I don’t be- 
lieve any implementing is necessary beyond the giving us the necessary 
information in the course of the proceedings. But this language 
would be entirely consistent with that. Would confirm it. 

Senator Smaruers. Mr. Chairman; this, of course, would be on the 
part of you people an effort, also, to eliminate any destructive and 
unfair competitive practices, not only as between modes of transporta- 
tion, but also between carriers within the same mode of transporta- 
tion ? 

Commissioner Freas. That is right. I pointed out in my previous 
testimony, Mr. Chairman, that of the rail suspensions that we had in 
1947, I believe it was, 19 percent of them were suspensions at the re- 
quest of other rail carriers. 

Senator Smaruers. Do you think that the—let’s take the motor car- 
rier system for the moment; do you think they would like to be in- 





182 RATEMAKING RULE—ICC ACT 


volved in this open competition between themselves? Do you think 
that they would favor that, from what you know, from your experience 
with them as a member of the Commission ? 

Commissioner Freas. I don’t see why they should have any objec- 
tion to competition between themselves or among other classes, so 
long as that competition is not permitted to go to a destructive level. 
I should think they would welcome competition on a reasonable level. 

Senator Smaruers. Do you think that the railroads would, from 
your experience as a member of the Commission, do you think that the 
railroads would like and be favorable toward this opening up of com- 
petition as between them with respect to rates ? 

Commissioner Freas. Based on my experience, I would have to say, 
but I don’t understand why not. [Laughter.] 

They do compete but I mean they are not, as I understand it, they 
are not in favor of having those provisions apply intramode. 

Senator Smaruers. Is it because many of the railroads run parallel 
to each other, unfortunately, over part of our history many of them 
have been built on one side of the river and one side of the other and 
when they get to competing with each other, why, it usually occurs 
that one of them will eventually take the other one out. Is that why 
you think that they would object to opening this unrestricted com- 
petition between each other ? 

Commissioner Freas. As long as that competition is maintained on 
a reasonable level, it shouldn’t have that effect. But I think I would 
rather have the railroads answer as to their reason. I have read some 
statements, but I have never been clear as to just what their reason is. 

Senator Smatruers. One of the things that bothers me most about 
any new type of language is that somebody will come in and ask to 
have some more hearings. [Laughter.] 

This is our 12th week on this thing, and we have got to try to wind 
it up sometime, even if we are wrong, but we want to try to wind 
it up. 

Commissioner Freas. Again, I want to emphasize that we are not 
urging 

Senator Smaruers. How would the Commission feel if we wrote in 
a provision involving competition between modes of transportation ; 
what would be the Commission’s reaction to that amendment ? 

Commissioner Freas. Well, that would bring about that condition 
of inequality, which would be contrary to the experience of the Com- 
mission in this proceeding, and elsewhere. We see no reason why 
there should be a rule as between modes and not as between carriers 
within that mode. 

Senator Smaruers. I don’t, either, but I want to say this, the fact 
of the matter is that you do not have competition within a mode of 
transportation to a great extent today, do you? 

Commissioner Freas. Well, that is a relative matter. I would say 
it is quite great in certain instances. 

Senator Smaruers. What I am trying to say, that words involving 
competition between carriers, does not that open up a new facet of 
competition—true, but does that not open up a new facet of competi- 
tion that at the moment is not opened up ? 

Commissioner Freas. Well, we have a number of cases in which the 
competitive situation as between carriers in the same mode has been 
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very intensive. I am thinking particularly now of iron ore, several 
of those, extremely large cases, coal cases. We had a pulpwood case 
that is now concluded; in fact, it was withdrawn. But there have 
been a number of those where competition intramode, among the 
railroads, has been a very important factor. 

Senator Smaruers. What I am seeking, to be very frank, and this 
is probably not the place to be, certainly, confidential, although I can 
be frank, but rather than to get us into a hornet’s nest of criticism 
and further complaints and pressure on the various Senators and 
letters back home and advertisements in the newspapers, and all that 
business, which we get accustomed to, nevertheless I was just thinking 
that we might be able, by changing those two words, to eliminate 
some of that, and nevertheless accomplish a good deal of what the 
subcommittee sought to accomplish by just changing those few words 
right there. 

In that event, we could then move forward with this legislation, but 
would not you agree that this, then, would still accomplish, even with 
that suggested change which I have made, it would still accomplish 
everything that we were seeking to accomplish under this proposal 
that we have? 

Commissioner Freas. May we take a moment, please ? 

Senator Smaruers. Sure. As they say on What’s My Line, “20 
seconds for aconference.” [Laughter. | 

Commissioner Freas. The Legislative Committee, at the moment, 
at least, feels that the change you have suggested, Mr. Chairman, 
would carry out, of course, the purpose of the subcommittee in that 
regard, and while it is not what we would suggest in the first in- 
stance—the language here represents that—nevertheless, we have no 
strong objection to it, particularly since we are not advocating the 
rule,assuch. We are just proposing it as an alternative. 

Senator Smaruers. Right. But it would still accomplish that 
which the subcommittee started out to accomplish ? 

Commissioner Freas. That is right. 

Senator Porrer. And the rest of your proposal here would also 
carry out the objective that the subcommittee recommended. I can’t 
see any difference in it, and it would eliminate what might be a con- 
tradiction between the national transportation policy and this other— 
without considering other modes of transportation. 

Commissioner F reas. I think it would. 

Senator Smarners. All right. Does anybody else have any 
questions? 

Senator Schoeppel, do you have any ? 

Senator Scuorrret. No. I would like to take a good, cold, better 
look at it. [Laughter. ] 

Senator Smaruers. Senator Lausche, do you have any more ques- 
tions? 

Senator Lauscue. I would like to ask a few questions. 

Mr. Freas, based upon your knowledge, which of the railroads are 
now in actual financial difficulties? 

Commissioner Freas. Well, again, speaking offhand now, and I 
would want to make some check of it, the carriers that occur to me as 
being good candidates for the head of that list would be the Pennsyl- 
vania, New York Central, D. L. & W., possibly the Lehigh Valley, 
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Central of New Jersey, the New Haven, the B. & M.—I think those 
are possibly some of the ones that are in that situation. As I say, 
those, I believe, are the carriers that come closest to the group that 
you indicated. The extent to which they are in difficulty, I couldn’t 
say. 

Tematen Lauscue. Well, there was testimony here, and probably 
you heard it, that they had on hand available cash for 1 week’s opera- 
tion, 10 days, 1 or 2 of them. Do you understand that to be the fact? 

Commissioner Freas. I have heard statements to that effect. 

Senator Lauscue. I would like to get your interpretation of why 
there is this disparity in the average returns between the—among the 
truck carriers, the water carriers, and the railroads, as set forth in that 
paper which I read this morning. 

enator Smatuers. I can tell you what it was. It was 4.6 percent 
for the railroads; it was 10 point something for the motor carriers, 
and 11 point something for the water carriers. 

Commissioner Freas. Important in that is the passenger deficit. 

Senator Porrer. What was that? 

Commissioner Freas. The passenger deficit. There are, no doubt, a 
large number of factors, but I don’t know that I could specifically 
identify them right now. 

Senator Lauscur. Well, the abandonment of passenger service 
would improve their return ? 

Commissioner Freas. It certainly should. 

Senator Lauscur. Now, then, would the abandonment of the pas- 
senger service, in your opinion, bring their returns up to either the 
truck carriers’ or the water carriers’? 

Commissioner Frras. Well, if the passenger deficits could be wiped 
out completely, I don’t doubt that, in many instances, it might bring 
them up close to that level. But, again, that would require a study 
to determine whether in its overall effect or in specific instances that 
would be true. 

Senator Lauscue. You did testify here, directly, when you last ap- 
peared, that the problem of the railroads was accentuated by the sub- 
sidies that are provided directly and indirectly for competing modes 
of transportation ; is that correct? 

Commissioner Freas. Yes. 

Senator Lauscue. You are still of that opinion? 

Commissioner Freas. Yes. 

Senator Lauscue. I think that is all I have. 

Commissioner Freas. I might just add to your previous question, 
Senator, that the Pocohontas Lines, which by and large, do not do a 
very large passenger business, also have a substantially higher return 
than the others. That would indicate the passenger deficit has quite 
an effect on them. 

Senator Lauscue. And I think the Chesapeake & Ohio gave testi- 
mony to that effect. 

Senator Smaruers. Allright. Are there any other questions? 

(No response.) 

Senator Smatuers. All right, Mr. Chairman and Commissioners 
Arpaia, Minor, Walrath, and Goff, we are grateful that you helped 
us; wethank you. Weappreciate that very much. 

Senator ScHorrret. We may be asking you for some answers to 
some other questions. [Laughter.] 
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Commissioner Freas. We will be as your pleasure. 

Senator Lauscue. Mr. Chairman, undoubtedly, we will be getting 
expressions from the different modes of transportation concerning 
this suggested language. And I want to indicate now that, if this 
Congress is going to do anything, this committee has to get a bill to 
the floor of the Senate. 

Senator Smaruers. Right. 

Senator Lauscue. And I would suggest that whatever further argu- 
ments are submitted, be submitted in writing, otherwise, this proceed- 
— become interminable. 

enator SmaruHeErs. Right. And I think, if the committee agrees 
to it—this is the full committee now—that if the motor carriers will 
submit to us in writing their opinion on this particular language, and 
if the Railroads Association would do the same thing, and the water 
carriers, and then, in addition to submitting it for the record—we will 
make that a part of the record—but drop a copy of that around to each 
one of our offices so that we might have it right away, it would be 
very helpful because we now have a date to vote on this on Monday. 

ommissioner Arpata. And drop a copy to the Commission, too. 

Senator Smatuers. And drop a copy to the Commission, too; yes. 

(Following is correspondence which was subsequently received 
by the committee :) 


AMERICAN TRUCKING ASSOCIATIONS, INC., 
Washington, D. C., May 23, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Deak Mr. CHAIRMAN: At the conclusion of the May 21, 1958, hearing before 
your committee on the problems of the railroads, Senator Smathers requested 
our views on the proposed addition to section 15 (a) of the Interstate Commerce 
Act which was offered by the chairman of the Interstate Commerce Commission 
as an alternative to the language presently under consideration, which is to be 
found in section 5 of S. 3778. The record indicates that the Commission took 
the position that no change in the present ratemaking provisions of the act is 
necessary and made it clear that it was not advocating its suggested language but 
that, to quote the Chairman of the Commission, “If the Congress does want to 
make some change, we believe this language would be better.” 

As the Commission and the trucking industry have both made clear, we believe 
that changes in the ratemaking provisions of the act are neither necessary nor 
desirable. However, we can state that the substitute recommendation of the 
Commission (as amended in the particulars indicated below by adding new 
language in italic and deleting words in brackets) would be an improvement 
over the language in section 5 of S. 3778. 

“(3) In a proceeding involving competition with another mode of transporta- 
tion, the Commission, in determining whether a [proposed] rate is lower than a 
reasonable minimum rate, shall consider the facts and circumstances attending 
the movement of the traffic. Rates of a carrier shall not be held up to a partic- 
ular level solely to protect the traffic of [a less economic] any other mode of 
transportation, giving due consideration to the inherent cost and service advan- 
tages of the respective carriers and the objectives of the National Transportation 
Policy.” 

The original proposal of the Commission contemplated the application of the 
new section to intramode competition, but we understand that the present ver- 
sion deals only with intermode competition, which is the subject that has been 
’ under discussion in the hearings. 

As noted above, we suggest certain amendments to the Commission proposal. 

First, in the second line you will note we strike the word “proposed.” This is 
done so that it will be clear that rates in effect, as well as proposed rates, may be 
examined under the provision. 

Second, we recommend that the word “solely” (italicized in line 5) be added 
so that it will be clear that the Commission’s power to contro] rates for other 
reasons will not be disturbed. 
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Third, we substitute in line 5 the words “any other mode” for the words “a 
less economic mode’ which the Commission’s phraseology (as amended at the 
hearing) would have placed there. This is done to avoid confusion unending. 
There is no such thing as a “less economic mode” of transportation. For some 
specific types of movements, one mode may be the low-cost mode, but for other 
movements the other will be the low cost mode. Presumably, the Commission 
meant by the phrase “less economic” to convey the idea of “low cost considering 
all factors” but we believe it might be construed to mean a great deal more and 
its employment in a statute would lead to interminable argument in every pro- 
ane The cost idea already is injected into the following part of the same 
sentence. 

Finally, the addition of the words “and the objectives of the national trans- 
portation policy” are recommended to make it clear, as the subcommittee did in 
its report, that there is no intention to repeal or modify any part of the national 
transportation policy. 

Respectfully submitted. 

JAMES F, PINKNEY, 
General Counsel. 


ASSOCIATION OF AMERICAN RAILROADS, 
Washington, D. C., May 23, 1958. 
Hon. George A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Committee on Inter- 
state and Foreign Commerce, United States Senate, Washington, D. C. 


Deak SENATOR SMATHERS: During the course of his appearance before the Com- 
mittee on Interstate and Foreign Commerce on May 21, 1958, Commissioner 
Howard Freas, Chairman of the Interstate Commerce Commission, suggested 
substitute language for the proposed new section 15a (3) of the Interstate Com- 
merce Act found in section 5 of 8. 3778. 

At the conclusion of Commissioner Freas’ testimony, it was requested that 
the views of the motor carriers, the water carriers, and the railroads with re- 
spect to the substitute language suggested by the Interstate Commerce Commis- 
sion be submitted for the record of the hearings and that copies of those views 
be furnished, also, to each member of the committee. 

I enclose for the record in this regard a memorandum styled “Railroad Com- 
ments on the Interstate Commerce Commission’s Suggested Substitute for the 
Proposed Section 15a (3) in section 5 of S. 3778,” dated May 23, 1958. Copies 
of this letter and the enclosed memorandum are being transmitted to each mem- 
ber of the Committee on Interstate and Foreign Commerce. Copies are also be- 
ing sent to the Interstate Commerce Commission, American Trucking Associa- 
tions, Inc., and the American Waterways Operators, Inc. 

Respectfully yours, 
DANIEL P. Loomis. 


RAILROAD COMMENTS ON THE INTERSTATE COMMERCE COMMISSION’S SUGGESTED 
SUBSTITUTE FOR THE PROPOSED SECTION 15a (3) IN SEcTION 5 oF S. 3778 


The Interstate Commerce Commission, while believing no change is required, 
suggests the following amendment to section 15a as a “compromise” rule to 
govern competitive ratemaking under the Interstate Commerce Act: 

“(3) In a proceeding involving competition between carriers, the Commis- 
sion, in determining whether a proposed rate is lower than a reasonable mini- 
mum rate, shall consider the facts and circumstances attending the movement 
of the traffic. Rates of a carrier shall not be held up to a particular level to 
protect the traffic of a less economic carrier, giving due consideration to the in- 
herent cost and service advantages of the respective carriers.” 

The proposal is altogether unacceptable to the railroads. 

Competition in transportation, like competition in any other business, turns 
on price and service. These elements are inseparable in the sense that the 
user of transportation weighs one in the light of the other, and his choice will 
depend upon the specifications of the particular job to be done. Service may be 
the controlling factor in certain circumstances, with price largely immaterial. 
Price alone may control in different circumstances. Every transportation job, 
by whatever mode of transportation, reflects the decision of some shipper as to 
the relative importance to him of these two ingredients of competition. 

The different modes of transportation have not only different cost character- 
istics but, also, different service capabilities, and the problem is to allow them 
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to find those areas and perform those services where they are the most efficient. 
Only in that way will there gradually emerge a national transportation system, 
with each mode taking the part it does best. 

There are at least two ways by which progress may presumably be made in 
the direction of this transportation millennium. One, the way chosen by the 
Senate subcommittee, is to allow each mode to compete on the basis of rates 
that are reasonably compensatory and nondiscriminatory among shippers and, 
thus, as a consequence of regulated competition, find its proper place. The other, 
the way recommended by the ICC, is to allow that body, through its control of 
competitive rates, indirectly to apportion traffic among the modes according to 
its notions of “the inherent cost and service advantages of the respective carriers.” 
It is this ICC practice in the past—the “deviations” from the manifest intent of 
Congress when it enacted the Transportation Act of 1940—which has made 
necessary the proposed section 5 in 8. 3778, reading as follows: 

“(3) In a proceeding involving competition with another mode of transporta- 
tion, the Commission, in determining whether a rail rate is lower than a reason- 
able minimum rate, shall consider the facts and circumstances attending the 
movement of the traffic by railroad and not by such other mode.” 

To indicate the specious character of the ICC proposal, it is only necessary to 
cite examples of situations which it would tolerate and even encourage. In doing 
this it will, of course, be appreciated that, in the interplay of price and service 
for the shipper’s traffic, only price, in the form of transportation rates, is subject 
to regulation while the nature of the service itself is subject to no public restraint. 
In other words, of the two competitive weapons, price and service, only price 
is subject to regulation. 

Here are three of the consequences of the ICC proposal. 

(a) The proposal would be at odds with the congressional intent in the 
Transportation Act of 1940. 

If it contributes anything at all, the first sentence of the ICC proposal (which 
requires the consideration in a minimum-rate case of “the facts and circum- 
stances attending the movement of the traffic’) is an attempt to nullify the 
present provision in section 15a, which limits the ICC, in considering the same 
evidence, to the “traffic by the carrier or carriers for which the rates are pre- 
scribed.” It was this identical limitation which, in 1940, the Congress insisted 
upon for the purpose of insuring that the rates of each mode would be based on 
the inherent advantages of that mode and which provided the cornerstone of the 
New Automobiles case cited at page 12 of the report of the Senate subcommittee. 
Now, by its present proposal, the ICC would remove that cornerstone and legalize 
the very same “deviations” from the intent of Congress that are the subject of the 
present controversy. 

(b) The proposal would prevent the establishment of reduced rates that are 
both reasonably compensatory and nondiscriminatory among shippers. 

By the second sentence of the proposal, the ICC would not require a carrier 
“to protect the traffic of a less economic carrier,” and, in accomplishing this, “due 
consideration” would be given “to the inherent cost and service advantages of 
the respective carriers.” 

For a clue as to how the ICC would apply this proposal, reference is made to 
the following testimony of Chairman Freas before this subcommittee (tran- 
script, 1547, 1548) : 

“The most economical form of transportation is that form which, if rates re- 
fiected costs, would tend to be favored by shippers. For the purpose of ascertain- 
ing the most economical form of carriage, full costs should be the test. 


x % * x * * * 


“In order to permit a reasonable play of competition, carriers whose full costs 
are higher than those of the most economical form should, within reasonable 
limits, be permitted to meet the rates of the low-cost carrier. They should not 
be permitted to go below those of the latter.” 

Overlooking the ICC’s indefensible use of “full” costs in this connection, the 
underlying purpose of its proposal thus becomes clear. It is to support the ICC’s 
present practice of setting aside as unlawful compensatory rates that promise to 


upset what it thinks is the equal competitive standing of different modes of 
transportation. 


Take an example: 

The truck because of superior service commands the business at a rate which 
approximates its full cost, and in the opinion of the ICC, this would continue to 
be true even if the railroad rate reflected its lower full cost. Thus under the 
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ICC definition the higher cost truck (higher in terms of dollars and cents) 
becomes “the most economical form of carriage’ and thus the preferred “rate- 
maker” which other carriers can only follow. What are the consequences? A 
competing carrier could not initiate a rate which would be profitable to it, and 
the shipper could have no opportunity to decide whether such rate would be 
useful and beneficial to it. The ICC would be placed in the position of fixing the 
rates of competing carriers on the basis of how it believes shippers generally 
would react. This would not permit competition; it would stifle it. The ICC 
could prevent a reduction in the rail rate to a profitable level despite the rail- 
road’s lower cost. 

(ec) The proposal would operate unevenly among the modes of transportation 
subject to ICC regulation. 

In advancing its proposal, the ICC suggests no change in the “special” pro- 
visions of section 305 (c) which protect water carriers from rail competition. 
Apparently the ICC, responsible for providing “fair and impartial regulation of 
all modes of transportation subject to the provisions” of the Interstate Com- 
merce Act, is willing to continue with one rule for the railroads and a better rule 
for the water carriers. 

Take another example: 

The barge has a rate of $6 per ton but its costs are only $3. The railroad 
with a rate of $8 (and costs of $5) is moving the business because of superior 
service, and would continue to do so even if the rates reflected the respective 
costs of the competitors. In these circumstances, under the ICC’s definition, the 
barge, despite its lower costs, is “the less economic carrier” and the railroad 
is under no obligation to protect it. 

But suppose the barge did not believe the ICC and wanted to see for itself 
whether a lower rate would attract the business. Would the ICC have the same 
power to prevent a reduction in the barge rate as it had to prevent a reduction 
in the rail rate given above? The ICC would have no such power. Section 
305 (c) would tie the ICC’s hands. 

Under identical circumstances the ICC proposal would disallow the rail reduc- 
tion but allow the barge reduction. 

A final comment about the ICC proposal : 

The ICC, as distinguished from the proposal of the subcommittee, would ex- 
tend its amendment to competition among carriers of the same mode. This intro- 
duces a new element which has not been considered in these hearings. The ICC 
says that it can see no distinction in principle, but there is such a distinction 
and it is important. The proposal of the subcommittee is limited to the competi- 
tion of different forms of transportation with their different cost and service 
characteristics, and the purpose is to further a national transportation system 
with each form performing the particular part it does best. If the ICC is unable 
to see any difference between this objective and its continued control of intra- 
mode competition (with each carrier having the same cost and service char- 
acteristics), it might consider the situation from the point of view of basic 
fairness. In its control of competition among railroads, the ICC is in a position 
to impose the same rules with the same effect on each. But that is not true 
when the ICC undertakes to control competition among modes with their differ- 
ing cost and service characteristics. Further, only the railroads are 100 percent 
under ICC dominance. Two-thirds of the trucks and about 80 percent of the 
barges are completely free, and even as to the remaining 20 percent of the 
barges, there is complete freedom so far as competition with railroads is con- 
cerned, and the ICC recommends no change in this concededly “special’’ exemp- 
tion. Accordingly, the ICC is not in a position to control intermode competition 
with even-handed justice and the same rules applying to each, and if the ICC 
proposal be followed presumably it never will be. 


SEATRAIN LINES, INC., 
New York, N. Y., May 22, 1958. 
Hon. Grorce A. SMATHERS, 
Chairman, Subcommittee on Surface Transportation of the Interstate and 
Foreign Commerce Committee, United States Senate, Washington, D. C. 


Deak SENATOR SMATHERS: At the close of yesterday’s hearings you asked that 
the carriers which had made appearances give to your committee comments 
on the suggested substitute language for paragraph (3) of section 5 of S. 3778 
as proposed by Chairman Freas of the Interstate Commerce Commission. 

Because of the short time available, the comments given in this letter are those 
of Seatrain alone; I have transmitted your request to Pan-Atlantic Steamship 
Corp. and they will give their views separately. 
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I shall proceed to address myself directly to the language proposed by 
Chairman Freas, as follows: 

“(3) In a proceeding involving competition between carriers, the Commission, 
in determining whether a proposed rate is lower than a reasonable minimum 
rate, shall consider the facts and circumstances attending the movement of the 
traffic. Rates of a carrier shall not be held up to a particular level to protect 
the traffic of a less economic carrier, giving due consideration to the inherent 
cost and service advantages of the respective carriers.” 

Seatrain’s views, after study of this matter, and of the Commission’s state- 
ment, are very much similar to those of the Commission. We believe the Con- 
gress might be well advised to make no change in the ratemaking provisions of 
the Interstate Commerce Act at this time, pending study of the many suggestions 
you have received. However, if your committee believes that some change at this 
time is essential, Seatrain would not object to the language proposed by the 
Commission. 

On the basis of this brief consideration, we believe we could accept this 
language either as given by Chairman Freas, or if amended, as you suggested, 
to restrict its application to competition between modes of transportation, rather 
than between carriers. 

It seems to me that the testimony in your committee’s hearings leads to the 
eonclusion that, if any change in the rulemaking provisions of the Interstate 
Commerce Act is required, it should be a change designed to prevent the 
destructive, and self-destructive ratecutting to which the railroad industry is 
naturally inclined, and from which many of that industry’s present difficulties 
result. Such a change might provide that “no carrier shall publish, maintain, 
or participate in any competitive rate which is-more than 20 percent below any 
rate which it maintains or participates in for comparable services.” Such a provi- 
sion in the law would protect the vital railroad industry against the self- 
destructive practices which were described to your committee; would protect 
the public against the maintenance of widely disparate levels of rates; and would 
protect competitors from unreasonable competitive practices. It would also, 
to a considerable extent, relieve the general level of rates from the constant round 
of general increases which has been characteristic of the past dozen years, to 
make up for the losses incurred by the carriers on noncompensatory traffic. 

I realize that this suggestion was not made during your hearings, and is not 
directly responsive to the request you made at the close of those hearings, so 
that, of course, it is one which your committee may not have the time at present 
to entertain. 

I wish to thank you again for the opportunity you gave us to appear and 
express our views to your committee. 

Sincerely yours. 
JoHN L. WELLEN. 


INLAND WATERWAYS COMMON CARRIERS ASSOCIATION, 
Chicago, Ill., May 28, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D. C. 


Dear SENATOR MAGNUSON: Following the testimony of Commissioner Howard 
Freas, Chairman of the Interstate Commerce Commission, before your com- 
mittee, Wednesday afternoon, May 21, Senator George Smathers, who was pre- 
siding at the hearing in your absence, requested comments on Commissioner 
reas’ proposal from the various interested groups who had appeared before 
the committee in its 2-day hearings on section 5 of 8. 377 

As was brought out in the testimony of Mr. G. C. Taylor, representing the 
Inland Waterways Common Carriers Association, we do not feel that any 
change in section 15, the ratemaking section, of the Interstate Commerce Act 
is indicated at the present time. 

However, if the committee feels otherwise, Commissioner Freas’ proposal 
as we understand it and with the changes indicated below might well con- 
tribute to the clarification of the competitive ratemaking problem. (New 
language shown in italic: delete matter in brackets :) 

“(3) In a proceeding involving competition between carriers of different 
modes, the Commission, in determining whether a [proposed] rate is lower 
than a reasonable minimum rate, shall consider the facts and circumstances 
attending the movement of the traffic. Rates of a carrier shall not be held 
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up to a particular level to protect the traffic of a less economic carrier, [giving 
due consideration to the] as determined by the relative inherent cost and 
service advantages of the respective carriers.” 

We have inserted the first change, the addition of the words “of different 
modes,” with the thought that it is intermode competition that has been the 
subject of all the hearings. 

The word “proposed” is stricken in order that the section would be ap- 
plicable to existing and pending rates. 

The substitution “as determined by the relative” for the language “giving 
due consideration to the” is for the purpose of giving definition to the term 
“economic carrier,” as to which we have not had time to discover any legis- 
lative or regulatory history. 

We believe that the above changes are entirely consistent with Commissioner 
Freas’ intentions. 

We appreciate very much the opportunity to appear before your committee 
on this point and to comment on Commissioner Freas’ proposal. 

Very truly yours, 
A. M. THompson, President. 





THE AMERICAN WATERWAYS OPERATORS, INC., 
Washington, D. C., May 28, 1958. 
Hon. WARREN G. MAGNuUsSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
Washington, D.C. 


Deak Senator Macnuson: This is to acknowledge on behalf of the American 
Waterways Operators, Inc., the request of Senator Smathers for comment on 
the suggestions by Chairman Howard Freas, of the Interstate Commerce Com- 
mission, in his statement of May 21, 1958, proposing language to be substituted 
for section 5 of S. 3778. 

We endorse generally the views expressed by Commissioner Freas in this 
statement in opposition to the language in section 5 as introduced. We approve 
of his stated views as to how competitive ratemaking should be regulated. 

We also approve, as I stated before your committee on May 21, of the subcom- 
mittee’s comments on competitive ratemaking as follows: 

“Tt is the policy of this subcommittee, and it is believed to be the policy of 
the Congress, that each form of transportation should have opportunity to make 
rates reflecting the different inherent advantages each has to offer so that in 
every case the public may exercise its choice, cost, and service both considered, 
in the light of the particular transportation task to be performed. The subcom- 
mittee believes and the national transportation policy is clear, however, that 
such ratemaking should be regulated by the Commission to prevent unfair de- 
structive practices on the part of any carrier or group of carriers.” 

We believe that these comments are consistent with Commissioner Freas’ in- 
terpretation of the national transportation policy. 

While we fear that the language now contained in section 5 of the bill would 
result in destructive rate wars in the transportation industry, we approve gen- 
erally of the concept expressed in Commissioner Freas’ suggested revision. With- 

; out critical intent but in the hope of giving constructive assistance to the com- 
i mittee’s deliberations, three possible improvements to Commissioner Freas’ lan- 
guage are offered: 

Since the testimony in these hearings has been almost entirely confined to 
intermode competition, we suggest that the words “of different modes” should 
be inserted after the word “carriers” in the first sentence. 

Considering that this proposed paragraph should apply to rates already in 
effect as well as to proposed rates, we suggest the deletion of the word “pro- 

sed.” 
porinally, while we fully endorse the ratemaking principles set forth by Com- 
missioner Freas in his statement of May 21, as well as in his statement of March 
28, which features the preservation of inherent advantages by favoring the most 
economical form of carriage, and which defines “the most economical form of 
transportation as that form which, if rates reflected costs, would tend to be 
favored by shippers,” we believe that an initial introduction of this concept into 
the statutes warrants a more careful definition. Accordingly, it is suggested 
that the definition of “less economic carrier” be reworded to read: “as deter- 
mined by the relative inherent cost and service advantages of the respective 
carriers.” 
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With these changes the language would read as follows: 

“(3) In a proceeding involving competition between carriers of different 
modes, the Commission, in determining whether a rate is lower than a reason- 
able minimum rate, shall consider the facts and circumstances attending the 
movement of the traffic. Rates of a carrier shall not be held up to a particular 
level to protect the traffic of a less economic carrier, as determined by the rela- 
tive inherent cost and service advantages of the respective carriers.” 

In this form this paragraph might be a useful standard in the regulation of 
competitive ratemaking. 

Respectfully, 
A. C. INGERSOLL, Jr., 

Chairman of the Board. 


UNITED STATES SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
May 26, 1958. 
Senator GEORGE A. SMATHERS, 
Chairman, Subcommittee on Surface Transportation, Senate Interstate 
and Foreign Commerce Committee, Senate Office Building, Washing- 
ton, D.C. 

Deak SENATOR SMATHERS: I am enclosing a statement by Mr. H. Robert Han- 
sen, Jr., president of the Hansen Pacific Corp. of Fortuna, Calif., with the request 
that it be included in the record of hearings made by your subcommittee on 
May 20 and 21, 1958, on section 5 of S. 3778. 

Mr. Hansen did have the opportunity to appear in person before the House 
Subcommittee on Transportation and Communications and offered the same 
testimony as is set forth in the attached written statement, It is requested that 
in your deliberations of section 5 of S. 3778 you give consideration to the com- 
ments of my constituent, Mr. Hansen. 

Sincerely yours, 
THomMAS H. KUCHEL, 
United States Senator. 


STATEMENT OF H. Rospert HANSEN, JR., PRESIDENT OF HANSEN PActFic Corp., 
Fortuna, CALIF., IN OPPOSITION TO SECTION 5 or H. R. 12488 


Mr. Chairman and members of the subcommittee, my name is H. Robert Han- 
sen, Jr. I am from Fortuna, Calif., and I am president of Hansen Pacific Corp.— 
a lumber manufacturing company. We ship our products to market via rail, 
truck, and steamship. 

As a shipper rather than a carrier I feel that your subcommittee will be par- 
ticularly interested in my views toward your proposed legislation on transpor- 
tation. I feel that my place in the picture is important since, after all, as ship- 
per I am one of those who pays the transportation bill. 

I heard of these hearings only by accident as I was in Washington on another 
matter. I think that relatively few businessmen—other than the carriers—know 
about these hearings. I think that the subcommittee should make a special effort 
to get the views of others who, like myself, are not aware that a matter of such 
importance is being considered by the Congress. 

The matter for which I have come to Washington is one which relates directly 
to the subject being discussed here. 

I have come to Washington on a freight-rate matter which I think will be 
a good example for the subcommittee to examine. 

I have been here assisting our attorneys in preparing a petition to the Interstate 
Commerce Commission requesting reconsideration by a division of the Commis- 
sion of the failure of the Suspension Board to suspend some proposed changes in 
rail lumber rates which, if they had gone into effect at midnight on Tuesday, May 
20, as proposed, would have wrecked the entire economy of the northern part of 
California—and which would have seriously affected the economy of the entire 
State. The proposed rate changes were reductions which ranged up to 33 percent 
reductions on rail lumber rates from Oregon to California. These reductions 
for the Oregon mills on shipments of lumber into the California markets would 
have upset the economies of the industry by making it necessary for California 
mills to cut their prices at the mill in order to compete—to such an extent that a 
majority of the California mills would have been forced to close—almost immedi- 
ately. In addition, the lumber truckers and the coastal steamers would have been 
knocked out completely—and virtually overnight. 
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The truckers and the steamship people, like the lumber industry, had submitted 
petitions to the Suspension Board of the Interstate Commerce Commission 
begging for suspension in order that the new rates be held up pending complete 
investigation and public hearings. The Suspension Board turned us down. 

However, pursuant to our petition for reconsideration a division of the Com- 
mission reviewed the matter and did suspend the rates—at the last minute. 
Needless to say, thousands of people in northern California breathed a sigh of 
relief on receiving word of the suspension. We now have the opportunity to prove 
by presentation of evidence in hearings what the result of these drastic rate cuts 
would be. Over 65,000 people work in the California lumber manufacturing in- 
dustry. ‘The annual payroll is $350 million. The major part of the economies of 
18 counties in California depend on lumber. More than $200 million has been 
invested in plants and equipment—most of it in recent years. This new Cali- 
fornia lumber industry—particularly for the manufacture of Douglas-fir and 
ponderosa pine—has been built primarily to serve the new, rapidly growing 
California markets. Most of us have built our plants—relying on the rate struc- 
ture that has been in existence for the last several years. 

I'd like to point out to the subcommittee that—had the rate reductions not been 
suspended—the new lower rates would have taken place at midnight Tuesday, 
‘ May 20, and as of right now the price of Dougals-fir lumber delivered into Los 
{ Angeles from Oregon mills would be selling at $7.50 to $8 per thousand board-feet 
lower than the price of 2 days before. The California mills—including our own— 
would not be able to cut their prices to meet this competition due to many techni- 
cal differences in cost of operation as compared to the costs in Oregon. Our tim- 
ber has been purchased and our capital investment has been made relying entirely 
on a net mill return based on a freight rate differential which exists in favor of 
the California mills—by being closer to the market. 

After 2 years of very bad lumber business—housing slump, etc., we have 
suffered economic hardship already in the lumber areas. We have had high un- 
employment and have been considered as unusually depressed areas. It can be 
readily seen, therefore, that a shock like the one which I have just described 
would be the death blow. Even though my plant is efficient and competitive, 
my company would be facing financial ruin if these rates had gone into effect 
% and we would be preparing right now to close our plant which is worth $1,500,000 

and which maintains 250 jobs, and which provides more than half the payroll for 
our little town of Fortuna. This same situation would face most of the lumber 
and plywood mills in northern California. 

As a member of the executive committee of our California Forest Products 
Shippers Association, I can also speak for over 150 other lumber companies who 
manufacture in total the major part of the lumber produced in our State. I’ve 
come to Washington on our rate suspension problem representing them as well 
as my own company. 

When we first heard of the proposed rate tariffs, a committee of lumbermen 
met with officials of the Southern Pacific Co. in an attempt to dissuade them from 
filing. Our committee was turned down despite the fact that we emphasized 
disastrous effects which could be expected. In this meeting the lumbermen 
were told by the railroad officials that a commitment had been made to the 
Oregon mills regarding a new lower freight rate which would give them better 
access to the large California markets. I submit herewith as an exhibit and as 
part of my testimony a photostat of a newspaper story which appeared on the 

front page of the Eureka, Calif., Humboldt Times on April 20, 1958. I can state 
that this newspaper story accurately describes this meeting and the things which 
were said—I was present myself. 

In addition to the ghastly aspect of financial ruin from the effect of the price 
juggling of delivered lumber which these lowered rail rates would cause, we 
California lumbermen desperately fear the effect of eliminating the trucks and 
steamships from the lumber hauling picture. We know that the proposed rates 
would wipe them out, almost immediately. We are scared to death at the 
prospect of being served by only one form of transportation. We feel certain 
that the railroad after having eliminated its competition with these unrealistic 
rates would come forward later and show accounting figures to support a need 
for raising the rate back up. It seems more than incredible that the railroad 
could prove that the proposed lower rates would be adequately compensatory. 
Since April 4, 1951, our rail freight rates have been increased 30 percent in § 
successive increases. These increases were approved by the Interstate Com- 
merce Commission on the basis of railroad claims that its increased costs of 
cperation made it absolutely necessary to raise these rates. Many shippers, 












RATEMAKING RULE—ICC ACT 193 


like ourselves, are plenty bitter over having to pay these successive increases 
which we feel were made necessary by a spineless attitude on the part of the 
railroads with regard to meeting unreasonable and unrealistic demands of the 
railway unions. We feel that the railroads were complacent in their knowledge 
that we shippers were paying the bill anyway. The unfortunate effect on the 
lumber industry has been the loss of a good many of our markets to other mate- 
rials. A good example of this is the virtual disappearance of wood screen doors 
and window screen frames in the large middle western and eastern population 
centers. Most people in these areas now buy aluminum screen doors and frames, 
We were priced out of this market—principally by increased rail freight rates. 
In the face of this, you can understand how we find it hard to swallow the story 
that the railroads can now make drastic rate cuts—and make money at it. 

Let’s now talk specifically about the ratemaking section of the proposed legisla- 
tion, and let’s see what effect it would have on our own problem. 

First of all, it was necessary for us to appeal to the Commission. A suspension 
was granted. 

I have no way of knowing how the present rate case, in which my company 
is involved, will come out. The proposed rate reductions may ultimately go 
into effect, be permanently suspended, or some changes may be made. What 
is important to me, in appearing before this subcommittee, is to point out that, 
at least under the present ratemaking sections of the law, all of the facts can, 
or should, come before the Commission. There are no restrictions against the 
Commission giving proper consideration to all pertinent data. As a shipper 
with a pronounced interest in the direct and indirect effects of changes in trans- 
portation rates, I would be deeply concerned with any changes in the present 
rules of ratemaking which could serve in any way to deny information to the 
Commission or which could result in my being made completely dependent on 
one form of transportation. 

With the widespread hardship that would result, it would seem likely that 
this is surely not in accord with what the Congress seeks to accomplish with 
this new law. I speak not only for my own company but for more than 150 
other California lumber manufacturers. This same situation could easily be 
duplicated in other parts of the country if the railroads, using their fantastically 
complicated and confusing accounting figures as support, should set out to 
destroy competing forms of transportation or to juggle the economy of one area 
or another to suit its own purposes. I'd like to remind the committee that this 
is exactly why the Interstate Commerce Act was passed in the first place—to 
control just this sort of thing. 

I’m sure that all businessmen like myself will appreciate what Congress is 
trying to do with regard to improving the health of the Nation’s transportation 
system, but, as a shipper, and primarily as a businessman, it is difficult for me 
to see how the railroads, if they are in financial difficulty, can possibly help 
themselves by dissipating what revenues they do have in competitive-rate wars. 
I have just heard testimony given before the Senate Committee on Interstate 
and Foreign Commerce by the National Industrial Traffic League, a shipper or- 
ganization supporting the new ratemaking provisions as proposed. I can force- 
fully advise you that there are many shippers like our lumbermen in California 
who would take violent issue with their views and, therefore, as a final remark, 
I would like to recommend to the committee that the ratemaking section of the 
present law be left untampered with. I respectfully recommend, also, that you 
get more views from other shippers—particularly small ones—and from the 
public, who may be seriously hurt by any changes in the rules of ratemaking 
which would weaken the present powers of the Commission. 

Thank you for this opportunity to give you my story. 





AMERICAN ASSOCIATION OF SMALL BUSINESS, 
New Orleans, La., May 23, 1958. 
Senator WARREN G. MAGNUSON, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR MaGanuson: Senate Committee on Interstate and Foreign 
Commerce is now considering S. 3778, sponsored by Senator Smathers. Many 
of our members engaged in the barge and towing industry object to the passage 
of 8. 3778 for a number of reasons. 

Having spent 8 years of my life in the railroad business, I am somewhat con- 
versant with the many problems confronting the industry. My memory serves 
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me well, and I can recall that the railroads have been suffering from the same 
pangs of Government regulations and organization pains down through the years. 
There has never been any profit in passenger transportation; the dining-car 
service is still operated at a loss, and the general overhead is too high. If any- 
thing goes wrong on the division, everyone will be reprimanded down the line 
and, at the end, the waterboy will be fired. 

The most important objections consist of the proposal to amend the Inter- 
state Commerce Act to provide the railroads with the unfair advantage of being 
able to get preferential rate without consideration of other modes of traffic. 

Small businesses have been trying for years to be given the privilege for all 
businesses to build up a reserve out of profits before taxes for the purpose of 
expansion and to tide them over in the event of a period of recession. The Amer- 
ican Association of Small Business, Inc., has suggested the proposal that such 
funds be invested in Government bonds and only be taxed when used as income 
for expenditures like the recommendations in S. 3778, without success. Now, 
because the greatest lobby group (the railroads) in the Nation are in distress, 
the Senate seems willing to give the special privilege of building up great tax- 
exempt reserves to the railroads. Why not give the same privilege to all busi- 
nesses? As the tax laws now stand, any taxpaying corporation is not permitted 
to build up a great reserve over a period of many years. Should the reserve 
become too large, according to the judgment of the collector of internal revenue, 
he will rule that the funds must be plowed back into the business and taxes 
have to be paid. This practice is often perpetrated at a time when small 
businesses can least afford to pay heavy taxes and stand in danger of being 
forced into bankruptcy. Why single out the railroads as the favored industry 
for special tax-exemption privileges? 

Another unfair proposal presented in 8S. 3778 is that of giving financial aid to 
railroads at the expense of their competitors. There is too much “Government 
in business” policy in effect now. Of course, the Government could take over 
the railroads and go all out for socialism. 

The American Association of Small Business, Inc., is opposed to socialism 
and communism in every form, and this is another attempt to cause a large 
segment of our economy to become subsidized by the Federal Government. 

Other forms of transportation have been able to keep their business affairs in 
such order that it has not generally asked for socialistic Government aid. Why 
cannot the railroads do likewise? 

Some of the reasons why the railroads are in financial straits is because of the 
redtape regulations under which they must operate. 

For instance, during the life of the Interstate Commerce Commission, the rail- 
roads have made application for over 1 million changes in rates. It is interest- 
ing to note that only 12 of the applications were turned down. Of course, the 
delay in having to go through the Interstate Commerce Commission may have 
cost the railroads some business, but here, again, the same practice is required 
of other forms of transportation subject to the regulations of the Interstate 
Commerce Commission. 

In a survey conducted by a specialist recently, it was developed that the rail- 
roads have received permission to increase their rate on agricultural products 
as much as 75 percent since 1948. The cost of labor for marketing agricultural 
products has increased over 273 percent since 1940. 

If the railroads and all other transportation industries could be given some 
relief from political favors, political spending for local projects, competition from 
Government-subsidized transportation, special rates on Government freight, ex- 
cessive appraisal by tax collectors after building expansion and improvement 
projects are completed, and labor featherbedding, in all probability there would 
be no need for the enactment into law of S. 3778. 

These proposals are unconstitutional unless the same privileges are granted 
to all industries. They can be considered class legislation, for they are being 
considered for the exclusive benefit of the railroads of the Nation, regardless of 
the competitive situation with respect to other means of transportation. 

There are more objections to S. 3778 which may be presented by others, but, 
for the sake of brevity, I have just covered a few points. They can be gone into 
by the members of the staff of your committee and able consideration given them. 

The members of the American Association of Small Business, Inc., will be 
grateful to you for a response to this communication. 
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I send you all good wishes, and, when I am again in Washington, I will call 
in your office, where I will receive the usual cordial hospitality from the members 
of your staff. I look forward to seeing you then. 

Yours for keeping small business in business and, 

Very sincerely, 
J. D. HENDERSON, 
National Managing Director. 


May 29, 1958. 
Hor. ALLEN J. ELLENDER, 
United States Senate, 
Washington, D.C. 

Dear SENATOR ELLENDER: In accordance with your letter of May 28 to the 
clerk of the committee, I shall be glad to have inserted in the committee hearings 
on §. 3778 the letters from Mr. J. D. Henderson, national managing director of 
the American Association of Small Business at New Orleans, and Mr. C. W. Cole- 
man, secretary of the Louisiana Public Service Commission. 

With best wishes, I am, 

Sincerely yours, 
WARREN G. Maanuson, Chairman. 


UNITED States SENATE, 
COMMITTEE ON AGRICULTURE AND FORESTRY, 
May 28, 1958. 
Mr. EDWARD JARRETT, 
Chief Clerk, Senate Committee on Interstate and Foreign Commerce, 
Washington, D. C. 

Deak MR. JARRETT: Pursuant to the conversation between a member of my 
staff and one of the clerks of the committee, I am enclosing two pieces of corre- 
spondence which I have received from Louisiana, and I would appreciate your 
having these letters inserted into the record of the hearings on S. 3778, the Trans- 
portation Act of 1958. One of the letters is from Mr. J. D. Henderson, national 
managing director of the American Association of Small Business at New Or- 
elans, and the other is from Mr. C. W. Coleman, secretary of the Louisiana Public 
Service Commission. 

Thank you in advance. I am, 

Sincerely yours, 
ALLEN J. ELLENDER, 
United States Senator. 


STaTeE or LOUISIANA, 
LOUISIANA PuBLIC SERVICE COMMISSION, 
Baton Rouge, May 22, 1958. 
Hon. ALLEN J. ELLENDER, 
Senate Office Building, Washington, D. C. 


Deak SENATOR ELLENDER: I am directed by this commission to bring to your 
attention certain proposals, developed by Senator Smathers’ Subcommittee on 
Surface Transportation, which have for their purpose several amendments to 
the Interstate Commerce Act. 

The commission has noted that one of these proposals is to strengthen and 
make more effective the so-called Shreveport powers of the Interstate Commerce 
Commission under section 13 of part I of the act. Under this provision, the 
Interstate Commerce Commission, if it finds that an intrastate rate prescribed 
by State authority causes an alleged discrimination against interstate commerce, 
inay supersede State authority and fix the intrastate rate. In this commission’s 
opinion, this power, as it already exists, has been abused and has resulted in 
unwarranted invasions of State authority. 

Another proposal of the subcommittee is to vest the Interstate Commerce 
Commission with authority to authorize the discontinuance, curtailment, or 
consolidations of railroad services and facilities, even where such services are 
strictly intrastate in nature. 





196 RATEMAKING RULE—ICC ACT 


The commission directs me to solicit your assistance in opposing passage of 
these two proposals, which would result in a further and unconstitutidnal 
encroachment of the Federal power on State authority. 

Very respectfully yours, 
C. W. Coreman, Secretary. 


UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
May 19, 1958. 
Hon. WARREN MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear Senator Macnuson: Enclosed is a letter from the Dravo Corp. of Pitts- 
burgh, Pa., with regard to section 5 of S. 3778. 
I would appreciate your including this letter in the record of the hearings 
on this section. 
Sincerely, 
JOSEPH S. CLARK. 


DRAVO CorpP., 
Pittsburgh, Pa., May 16, 1958. 
Hon. Josern S. CiarK, 
Senate Office Building, Washington, D.C. 


Dear SENATOR CLARK: Senate bill S. 3778 (Transportation Act of 1958) intro- 
duced by Senator Smathers on Thursday, May 8, is designated as an amendment 
to the Interstate Commerce Act so as to strengthen and improve the national 
transportation system, and for other purposes. 

Dravo Corp. is the parent company of Union Barge Line Corp., a common car- 
rier on the inland waterways of the Mississippi River system. Dravo is also a 
manufacturer and supplier of towboats and barges for use on that same system. 
Barge lines are a very real part of our national transportation system but we sub- 
mit that should the Congress adopt section 5 of the subject bill, the barge lines of 
this country might very shortly be destroyed. 

Section 5 would tend to allow unfair and destructive competitive practices by 
giving greater flexibility in railroad ratemaking without making the same 
competitive to other competitive low-cost transportation. 

With the railroads now immune from antimonopoly prosecution in ratemaking 
this would complete the cycle and permit actual destruction of a competitor with- 
fut recourse, in this case river transportation. 

We do not imply we are not sympathetic to the plight of the railroads. We 
do endorse their need for a revision of certain restrictive practices in Government 
regulation, both at the national and local level; consequently we approve the 
enactment of the other portions of the subject bill. 


Very truly yours, 
WILLIAM K, FitcuH, 


Chairman. 
Cart B. JANSEN, 
President. 


Los ANGELES, Catir., May 15, 1958. 
Hon. G. A. SMATHERS, 
United States Senate Building, Washington, D. C.: 
I respectfully urge you to exert your efforts in opposition to 8. 3778 which 
I understand will come before the Senate Commerce Committee on Tuesday, 
May 20th. This measure if passed will have a seriously harmful effect on west 
coast maritime shipping. I am advised that the rails now have sufficient sanc- 
tion from ICC to adjust rates. 
RALPH CHANDLER, 
Vice President, Matson Navigation Co. 
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MOBILE Port TRAFFIC BUREAU, ING., 
Mobile, Ala., May 13, 1958. 
Senator WARREN MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, 
Washington, D.C. 

Deak SENATOR MAGNUSON: We have been advised that a new transportation 
bill, S. 3778, has been introduced by Senator Smathers and this bill has been 
referred to your committee. We understand that Senator Smathers’ bill is de- 
signed to carry out the recommendations made by the Surface Transportation 
Subcommittee after numerous hearings had been held concerning the “deteriorat- 
ing railroad situation.” 

We wish to urge that public hearings be held in connection with this bill, 
due to the fact that the public in general, now understands what is being pro- 
posed in the way of legislation, whereas, at the hearing before Senator Smathers’ 
committee, suggestions were being made in order to cure certain situations. 
We feel that the public is now entitled to express its views regarding the specific 
proposals. There are several features in this bill which we feel are very detri- 
mental to this gulf coast area and the opportunity should be given for an ex- 
pression of these views. 

We therefore hope that public hearings will be held and that we are notified 
of the time and-place of such hearings. 

Yours very truly, 
BR. C. Asn, Trafic Manager. 


DEPARTMENT OF AGRICULTURE, 


Washington, D. C., May 22, 1958. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


DEAR SENATOR MAGNuSON: Reference is made to your letter of May 13, 1958, 
transmitting a copy of S. 3778, introduced by Senator Smathers, and inviting 
our comments with respect thereto. 

The Department is particularly concerned with section 8 of the proposed bill. 
It would amend section 203 (b) (6) of the Interstate Commerce Act. We would 
like to comment thereon. The effect of this amendment would be to eliminate 
fresh frozen fruits, berries, and vegetables and imported commodities from the 
exemption provisions and otherwise limit the exemption to only those items 
specifically listed as exempt commodities in ruling No. 107, March 19, 1958, Bu- 
reau of Motor Carriers, Interstate Commission. 

Studies conducted by the Department indicate that considerable benefit ac- 
crues to the agricultural community from the exemption of fresh frozen fruits, 
berries, and vegetables. Our studies indicate that the exemption has made pos- 
sible the broadening of the market for these commodities, thus creating outlets 
for additional marketings by agricultural producers. It is our view, too, that 
the broadened market tends to strengthen prices received by producers. We 
believe the flexibility provided by exempt transportation of these commodities 
should not be eliminated. 

Insofar as imported agricultural commodities are concerned, we would fore- 
see a Substantial administrative problem in differentiating between imported 
and domestically produced products in many instances. It is our understand- 
ing that imported and domestically produced products are frequently inter- 
mingled in the marketing process. Moreover, the removal of imported com- 
modities from the exemption may create problems in the relations between 
this country and its neighbors. We believe, therefore, that it would be unwise 
to change the status of these commodities. 

We should also like to call attention to a serious problem of interpretation 
which this amendment raises. Ruling 107 by the Interstate Commerce Commis- 
sion’s Bureau of Motor Carriers is not intended to reflect a complete list of items 
which have been determined to be exempt. This point is made clear in an 
explanatory statement preceding the listing of commodities. The pertinent ex- 
planation reads as follows: 

“The absence of a commodity from the list below should not be taken to mean 
that it is either within or not within the exemption. Only those commodities 
are listed as to which inquiries have been received in the past by the Bureau 
or which have been the subject of Commission or court proceedings.” [Em- 
phasis supplied.] 
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Because 8S. 3778 would exempt only those commodities listed as exempt in rul- 
ing 107, it appears that technical questions may arise as to exemption of some 
items on which no controversy has ever arisen. One item which we have noted in 
particular is soybeans. This commodity does not appear on the list, although 
it is generally recognized as exempt. Technical questions may also arise con- 
cerning the status of fresh fruits, berries, and vegetables. Although the list 
includes such items as fruits and berries, bagged; fruits and berries, graded; 
fruits and berries, color added; vegetables, bagged; vegetables, cut up, fresh, 
in cellophane bags; and vegetables, washed, fresh, in cellophane bags, it does 
not actually list fresh fruits and berries and fresh vegetables as exempt com- 
modities. We believe there could arise a technical problem of interpretation 
under the language of the bill. Thus, we believe questions might be raised con- 
cerning the status of such products as oranges, apples, pears, peaches, cabbage, 
tomatoes, potatoes, okra, and perhaps others in their fresh state. 

The Department is extremely conscious of the controversial nature of section 
203 (b) (6) of the Interstate Commerce Act. It appears that a part of the 
concern which exists in some quarters stems from the possibility that the exemp- 
tion may be still further broadened by judicial interpretation or otherwise. 
While we would strongly recommend against any narrowing of the exemption, 
we would not object to legislation which would have the effect of preventing 
its further substantial broadening. If it is the desire of the committee, Depart- 
ment representatives would be glad to cooperate in the development of legisla- 
tion which would accomplish that objective. 

We have not had opportunity to fully assess the effects upon the agricultural 
community of other provisions of 8. 3778. We shall continue to study the bill 
and will communicate further with you if it appears that agricultural interest 
makes such further comment desirable. 

Sincerely yours, 
TRUE D. Morse, Acting Secretary. 


THE SECKETARY OF COMMERCE, 
Washington, D. C., June 4, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Mr. CHAIRMAN: This letter is in reply to your request of May 13, 1958, 
for the views of this Department with respect to S. 3778, a bill to amend the 
Interstate Commerce Act, as amended, so as to strengthen and improve the 
national transportation system, and for other purposes. 

Since receipt of your letter, 8S. 3778 has been ordered reported by your com- 
mittee with certain amendments. The views expressed herein will, therefore, 
relate to the provisions of S. 3778 as ordered reported. 

S. 3778 differs in several respects from the recommendations of the adminis- 
tration as embodied in my letter dated April 22, 1958, to the chairman of the 
Surface Transportation Subcommittee. However, we will comment only on 
those differences which are of importance to the administration. 

Section 5 of the bill would prohibit the Interstate Commerce Commission 
from holding the rates of a carier up to a particular level to protect the traffic 
of another mode of transportation, but would require the Commission at the 
same time to give due consideration to the objectives of the national transporta- 
tion policy declared in the act. 

If the section would be construed to permit carriers of one mode fully to ex- 
ploit their inherent cost advantages in ratemaking, it would be of great public 
benefit. Shippers should benefit from lower rates and carriers of a mode pos- 
sessing inherent cost advantages should be strengthened through increased traffic 
earried at profitable, though lower, rates. 

The language of the section, however, does not seem sufficiently clear to assure 
such a construction. The Commission may still hold the rates of one mode of 
transportation up for any reason or purpose other than protection of the traffic 
of another mode. The Commission has in the past looked to the national trans- 
portation policy to justify holding up the rates of carriers of one mode. That 
policy is not only left unchanged, its objectives are expressly made a part of the 
new section. The extent to which it would continue to be used by the Commis- 
sion in proceedings involving competition between carriers of different modes 
of transportation cannot be predicted. Certainly it would not be used to make 
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section 5 completely inoperative, and whatever effect the section had toward 
permitting carriers of any mode to realize on their inherent cost advantages 
would be of public benefit. 

The administration, however, does not believe that the section would go far 
enough, even if construed to permit full exploitation of the inherent cost advan- 
tages of carriers of each mode. It would permit a rate reduction only if 
there were an existing or reasonably probable cost advantage: rate reductions 
would merely reflect and follow cost savings. But rate reductions also serve 
another useful economic function—they encourage and stimulate cost reduc- 
tions. Such rate reductions are brought about by rate competition. One of the 
great values of competition is that it encourages those who compete to reduce 
costs and lower prices or rates and pass the saving on to the public. There is 
nothing in section 5 to indicate any intention to promote such rate competition 
even between carriers of different modes. 

The administration believes that such competition should be allowed between 
all carriers whether or not of different modes. It has, therefore, recommended 
that the national transportation policy be amended to call for the encouragement 
by the Commission of more vigorous competition between carriers in respect to 
rates as well as service and that, in the case of minimum rates, competing car- 
riers shall be accorded complete freedom of ratemaking subject only to limi- 
tations similar to those imposed on other businesses by the Sherman Act. Sug- 
gested statutory language to achieve these objectives is attached. 

These provisions would require the Interstate Commerce Commission, in a 
proceeding involving competition between carriers, to use the same standard in 
determining whether a rate is unreasonably low as the courts use under the 
Sherman Act in determining whether or not price reductions by other busi- 
nesses are in restraint of trade or constitute a monopolization or attempt to 
monopolize. The use of the word “unreasonably” would import into such pro- 
ceedings the same rule of reason appiled by the courts in Sherman Act cases. 
Application of such a standard would prohibit price reductions only when they 
constituted predatory practices which threatened the existence of the competi- 
tive system iteslf. Vigorous price and service competition would thus be en- 
couraged under suitable limitations which are applicable outside the transpor- 
tation industry. 

S. 3778 would authorize the Interstate Commerce Commission to guarantee 
loans by private lenders to rail carriers for financing or refinancing the acquisi- 
tion or construction of equipment or additions and betterments for use in 
transportation service, and in obtaining funds needed for operating expenses, 
working capital, and interest on existing obligations. 

The administration is opposed to vesting this program in the Commission. It 
is a well-established principle that an agency having responsibility for regulating 
an industry should not also be given the responsibility for extension of financial 
assistance to such industry. Vesting responsibility for extension of financial 
assistance in the Commission could very easily result in the charge that such 
agency was attempting, by regulation, to protect carriers to which financial 
assistance had been extended. For these reasons, the administration urges 
that the loan-guaranty program be vested in the Secretary of Commerce, with 
the Secretary of the Treasury being delegated certain functions in connection 
with approval of the guaranties. The Secretary of Commerce is presently 
administering similar programs, such as the ship-mortgage-insurance program 
under the Merchant Marine Act, 1936, and his experience would be of material 
assistance in getting the loan-guaranty program started. 

The administration is also opposed at this time to legislation which would 
authorize Federal loans or Federal guaranty of private loans for operating 
expenses, working capital, or interest on existing obligations. 

Extension of aid for these purposes is primarily for the benefit of security- 
holders, whose holdings might be adjusted in the event of bankruptcy or reorgan- 
ization. Such aid is not needed at this time to keep the railroads running; nor 
is such unrestricted aid necessary or desirable to prevent loss of jobs. For the 
latter purpose, restrictions should be imposed, not contemplated under 8S. 3778, 
which would prevent the proceeds of the loans from being diverted from payroll 
to securityholders. 

While extension of aid for the benefit of securityholders might under some 
circumstances be necessary, the administration does not believe that those cir- 
cumstances currently exist nor does it anticipate that they are likely to occur. 
Federal aid for these purposes was previously made available when the rail- 
roads were adjusting from a period of public operation and also during the 
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thirties when similar aid was extended to other businesses. Protection of one 
particular class of private securityholders at this time would be discriminatory 
and would set a dangerous precedent. 

Instead, the administration has proposed a program of federally guaranteed 
private loans which was not geared primarily to the present general decline 
in business activity. Its object was to encourage railroads, not otherwise cur- 
rently able to do so, to enter immediately into cost-saving or revenue-increasing 
programs which otherwise would not be possible for several years. Draft pro- 
visions reflecting the views of the administration are attached. 

Section 7 of S. 3778 would amend the Interstate Commerce Act so as to 
authorize common carriers subject to the act to establish and use a construction 
reserve fund for construction, reconstruction, reconditioning, or acquisition of 
equipment or other property used for transportation, and for retirement of debt 
incurred for such purposes after enactment of the provision. In the computa- 
tion of its Federal income tax, a carrier would be allowed a deduction equal to 
the amount deposited in the fund subject to the limitation that the amount 
allowed could not exceed depreciation includable under the uniform system of 
accounts prescribed by the Interstate Commerce Commission. The basis for 
determining gain or loss and for depreciation, for Federal taxes, of any prop- 
erty acquired with deposits in the fund would be reduced by an amount equal 
to the deposits used for such purposes. 

The administration did not recommend the establishment of a construction 
reserve fund in its recommendations of April 22, 1958, and it is opposed to the 
establishment of such a fund. Section 7 would in effect permit a carrier to 
offset depreciation against taxable income before it buys the depreciable prop- 
erty. This is obviously more far reaching than any proposal to shorten the 
depreciable life of property for tax purposes. It goes much further than the 
provision for rapid tax amortization allowed during emergencies to encourage 
industrial expansion. While a similar provision is applicable to operators of 
American-flag vessels receiving operating subsidies, it has never been extended 
to nonsubsidized operators or to other industries. The program for rapid tax 
amortization has recently been narrowed in scope. It would seem unwise at 
this time to enlarge the number of taxpayers entitled to avail themselves of a 
tax advantage as far reaching as this. 

The Bureau of the Budget advises that it interposes no objection to the sub- 
mission of this letter to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


AMENDMENT TO S. 3778 To INCORPORATE RECOMMENDATIONS OF ADMINISTRATION 
IN LetrerR FROM SECRETARY OF COMMERCE TO CHAIRMAN OF SENATE COMMITTEE 
ON INTERSTATE AND FOREIGN COMMERCE, DATED JUNE 4. 1958 


I. The national transportation policy preceding section 1 of the Interstate 
Commerce Act, as amended, should be amended to read as follows: 

“It is hereby declared to be the national transportation policy of the Con- 
gress— 

(1) to provide for and develop. under the free enterprise system of 
dynamic competition, a strong, efficient, and financially sound national 
transportation industry by water, highway, and rail, as well as other means, 
which is and will at all times remain fully adequate for national defense, 
the postal service, and commerce; 

“(2) to encourage and promote among carriers vigorous competition in 
rates, service, and all its other aspects, so as to encourage technical innova- 
tions, the development of new rate and service techniques, and the increase 
of operating and managerial efficiency, full use of facilities and equipment, 
and the highest standards of service, safety, economy, efficiency, and benefit 
to the transportation user and the ultimate consumer, at reasonable charges, 
and without unjust discrimination or undue or unreasonable preference, 
advantage, prejudice, or disadvantage ; 

“(3) to cooperate with the several States and the duly authorized officials 
thereof ; 

““(4) to encourage fair wages and equitable working conditions ; 

“(5) to reduce economic regulation of the transportation industry to the 
minimum consistent with the public interest and to the end that the in- 
herent economic advantages, including cost and service advantages, of each 
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mode of transportation may be fully realized in such a manner as to reflect 
its full competitive economic capabilities ; and 

“(6) to require that such minimum economic regulation be fair and im- 
partial, without special restrictions, conditions, or limitations on individual 
modes of transport. 

“All the provisions of this Act shall be construed, administered, and enforced 
with a view to carrying out the above declaration of policy.” 

II. Paragraph (7) of section 15 of the Interstate Commerce Act, as amended, 
should be amended by changing the period at the end of the last sentence to a 
colon, and adding the following: “Provided, however, That where the hearing 
is in a proceeding involving competition between carriers to which paragraph 
(3) of section 15a is applicable, the carrier proposing the changed rate may meet 
the burden of proof by showing that the proposed changed rate covers the addi- 
tional expenses incurred in handling the traffic to which it applies, and in such 
event the burden of proof shall be upon the complainant to show that the pro- 
posed changed rate is lower than a just and reasonable minimum rate.” 

{ Nore.—Similar amendments should be made to secs. 216 (g), 218 (¢c), 307 (g), 
307 (i), and 406 (e) relating to common carriers by motor vehicle, contract car- 
riers by motor vehicle, common carriers by water, contract carriers by water, 
and freight forwarders, respectively. | 

III. The following section should be substituted for section 5 of S. 3778: 

“Sec. —. Section 15a of the Interstate Commerce Act, as amended, is amended 
by inserting after paragraph (2) thereof a paragraph reading as follows: 

“*(3) Ina proceeding involving competition between carriers, the Commission, 
in determining whether rail rates are lower than just and reasonable minimum 
rates, shall consider only whether such rates will unreasonably restrain trade 
or commerce in transportation, or whether the carrier or carriers charging such 
rates shall be thereby unreasonably monopolizing, or attempting to monopolize, 
any part of such trade or commerce: Provided, That such rates shall not be 
found to unreasonably restrain trade or commerce in transportation nor shall 
the carrier or carriers charging such rates be found to be thereby unreasonably 
monopolizing or attempting to monopolize any part of such trade or commerce 
because such rates are concertedly established by more than one carrier pursuant 
to section 5a of this Act. The phrase “a proceeding involving competition 
between carriers” means a proceeding with respect to rates charged by a rail 
‘arrier or carriers for the transportation of persons or property between two 
points where such rates would affect the movement of traffic between such points 
by another carrier or other carriers, whether or not subject to this part.’ ” 

[ Nore.—Similar amendments should be made to secs. 216 (i), 218 (b), 307 (f), 
307 (h), and 406 (d) relating to common carriers by motor vehicle, contract 
-arriers by motor vehicle, common carriers by water, contract carriers by water, 
and freight forwarders, respectively. ] 

IV. The following section should be substituted for section 6 of S. 377 

“Sec. —. (a) It is the purpose of this section to provide for assistance to 
common carriers by railroad to aid them in making additions and betterments 
to road property used for transportation service and in acquiring freight train 
cars so as to foster and develop a national system of transportation by railroad 
adequate to meet the needs of the commerce of the United States. 

“(b) For the purposes of this section— 

“(A) The term ‘Secretary’ means the Secretary of Commerce of the 
United States. 

“(B) The term ‘Commission’ means the Interstate Commerce Com- 
mission. 

“(C) The term ‘carrier’ means a common carrier by railroad subject to 
part I of the Interstate Commerce Act, as amended. 

“(D) The term ‘additions and betterments to road property’ means 
additions and betterments to property used in transportation service the 
costs of which are chargeable to investment in road property accounts in 
the Uniform System of Accounts prescribed by the Commission for railroad 
companies. 

“(E) The term ‘freight train cars’ means freight train cars the costs of 
the acquisition of which are chargeable to the freight train car equipment 
property account in the Uniform System of Accounts prescribed by the 
commission for railroad companies, 

“(F) The term ‘equipment obligation’ means any obligation of a carrier 
or group of carriers under any equipment trust agreement, conditional sale 
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agreement, or other instrument entered into for the purpose of financing 
the purchase of freight train cars. 

“(e) (1) The Secretary may, upon such terms and conditions as he may 
prescribe with the approval of the Secretary of the Treasury and consistent 
with the provisions of this section, guarantee in whole or in part any lender, 
by commitment to purchase, agreement to share losses, or otherwise, against 
loss of principal or interest on any loan which may be made to a carrier for 
the purpose of financing the cost of additions and betterments to road property. 

“(2) No guaranty shall be made under this subsection for any loan having 
a maturity date of more than 10 years and unless the Secretary has deter- 
mined— 

“(A) After consultation with the Commission, that the proposed addi- 
tions and betterments will result in savings or increased earnings to the 
carrier sufficient over a period of 5 years to equal or exceed the principal 
amount of the loan; 

“(B) That the carrier has actively sought to obtain funds without 
guaranty and has been unable to obtain the loan on reasonable terms other- 
wise than with the requested guaranty ; and 

“(C) That there is reasonable assurance that the loan will be repaid ac- 
cording to its terms. 

“(3) The aggregate amount of the guaranties under this subsection shall 
not exceed $500,000,000, exclusive of interest. 

“(d) (1) The Secretary also may, upon such terms and conditions as he may 
prescribe with the approval of the Secretary of the Treasury and consistent 
with the provisions of this section, guarantee any holder or holders of equipment 
obligations issued or created for the purpose of financing the acquisition by a 
earrier or group of carriers of freight-train cars against loss of principal or 
interest on such equipment obligations: Provided, however, That the maximum 
liability of the Government under any such guaranty shall not exceed 10 per 
centum of the purchase price of the freight-train cars to be acquired. 

“(2) No guaranty shall be made under this subsection unless the Secretary 
has determined— 

“(A) After consultation with the Commission, that the freight-train cars 
to be purchased will have improved performance capabilities and will result 
in savings or increased earnings to the carrier or group of carriers; 

“(B) That the carrier or group of carriers would not be able to purchase 
the freight-train cars, or obtain funds therefor on reasonable terms other- 
wise than with the requested guaranty ; and 

“(C) That there is reasonable assurance that the equipment obligations 
will be paid according to their terms. 

“(3) The aggregate amount of the guaranties under this subsection shall not 
exceed $200,000,000. 

“(e) The Secretary may prescribe such regulations, not inconsistent with the 
provisions hereof, as may be required for the administration of this section: 
Provided, however, That any regulation that may prescribe terms and condi- 
tions of guarantees made hereunder shall be approved by the Secretary of the 
Treasury. 

“(f) The Secretary shall charge and collect reasonable guaranty fees, the 
amount of which shall be prescribed by him with approval of the Secretary of 
the Treasury. 

“(g) Receipts under this section shall be credited to a Railroad Loan Guaranty 
Fund (hereafter referred to as “the Fund”). The Fund shall be available with- 
out fiscal year limitation for administrative expenses of the Department of 
Commerce, within such amounts as may be approved in annual appropriation 
Acts, principal and interest payments to the Treasury Department, and for pay- 
ments required as a consequence of any guaranties under this section. Moneys 
in the Fund, not needed for current operations, may be invested in direct obliga- 
tions of the United States or in obligations guaranteed as to principal and in- 
terest by the United States, or in other obligations eligible for the investment of 
public funds. Security property acquired by the Fund shall be liquidated in 
such manner and on such terms as will best preserve the Fund. 

“(h) If at any time the moneys in the Railroad Loan Guaranty Fund au- 
thorized by subsection (g) are not sufficient to pay any amount the Secretary is 
required to pay by this section, the Secretary is authorized to issue to the Secre- 
tary of the Treasury notes or other obligations in such forms and denomina- 
tions, bearing such maturities, and subject to such terms and conditions as may 
be prescribed by the Secretary, with the approval of the Secretary of the 








| 
| 
| 
| 





RATEMAKING RULE—ICC ACT 203 


Treasury. Such notes or other obligations shall bear interest at a rate de- 
termined by the Secretary of the Treasury, taking into consideration the current 
average market yields on outstanding marketable obligations of the United 
States of comparable maturities during the month preceding the issuance of 
such notes or other obligations. The Secretary of the Treasury is authorized 
and directed to purchase any notes and other obligations to be issued hereunder 
and for such purpose he is authorized to use as a public debt transaction the 
proceeds from the sale of any securities issued under the Second Liberty Bond 
Act, as amended, and the purposes for which securities may be issued under 
such Act, as amended, are extended to include any purchases of such notes and 
obligations. The Secretary of the Treasury may at any time sell any of the 
notes or other obligations acquired by him under this subsection. All redemp- 
tions, purchases, and sales by the Secretary of the Treasury of such notes or 
other obligations shall be treated as public debt transactions of the United 
States. Funds borrowed under this subsection shall be deposited in the Fund 
and redemptions of such notes and obligations shall be made by the Secretary 
from said Fund. 

“(i) The Secretary shall transmit to the President and the Congress, every 
six months, a report of the activities carried on pursuant to this section. 

“(j) Any lender who has made a loan which has been guaranteed pursuant 
to this section may bring suit against the Secretary to enforce payment, in the 
event of default, of the principal or interest on such loan. In any such action, 
the district courts of the United States shall have jurisdiction, without regard 
to the amounts involved. Such action shall be brought in the district court of 
the United States for the judicial district in which the plaintiff, or any of the 
plaintiffs if there is more than one, reside, or has his principal place of business, 
or if he does not have his principal place of business within such judicial dis- 
trict, in the District Court of the United States for the District of Columbia: 
Provided, however, That nothing herein shall be construed to exempt the Secre- 
tary from the application of sections 507 (b) and 2679 of title 28, United States 
Code, or section 367 of the Revised Statutes (5 U. 8S. C. 316). 

“(k) The authority granted by this section shall terminate at the close of 
June 30, 1961, but the termination of such authority shall not affect the disburse- 
ment of funds under, or the carrying out of, any guaranty entered into under 
this section pursuant to application filed with the Secretary prior to the date of 
such termination, or the taking of any action necessary to preserve or protect 
the interests of the United States.” 

V. Section 7, relating to the establishment of construction reserve funds by 
carriers, should be deleted from S. 3778. 


GENERAL ACCOUNTING OFFICE, 
COMPTROLLER GENERAL OF THE UNITED STATES, 


Washington, May 23, 1958. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Deak Mr. CHAIRMAN: Further reference is made to your letter of May 13, 
1958, requesting our comments on 8. 3778. 

The bill would (1) restrict the ratemaking rule as to railroads, to a consid- 
eration by the Commission of the facts and circumstances attending transporta- 
tion in determining whether a rail rate is lower than a reasonable minimum 
rate (sec. 5); (2) allow the Commission greater flexibility in the removal of 
discrimination against interstate commerce found to exist in intrastate rates, 
fares, or changes (sec. 3) ; (3) endow the Commission with control over the cur- 
tailment or abandonment of intrastate services (sec. 4) ; (4) establish a guaran- 
teed loan program (sec. 6); (5) set up a construction reserve fund (sec. 7); 
(6) limit the agricultural commodities exemptions (sec. 8); and (7) curtail so 
called “buy and sell” operations by prescribing a “primary business test” 
(see. 9). 

While reports of economic complications involving the railroads have come 
to attention, we do not have any special knowledge concerning the situation and 
are not in a position to make any definite recommendations on the remedial pro- 
posals contained in S. 3778 which appear to involve questions of policy for the 
determination of the Congress. It is not anticipated that enactment of the 
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bill would have any adverse effect upon the interests of the United States as a 
shipper or upon our operations in the audit of transportation disbursements. 
Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Civin AERONAUTICS BOARD, 
Washington, May 19, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Waskington, D. C. 


Dear Senator MaGNuson: This will acknowledge receipt of your letter of 
May 13, 1958, enclosing a copy of 8S. 3778, a bill to amend the Interstate Com- 
merce Act, as amended, so as to strengthen and improve the national transpor- 
tation system, and for other purposes. 

Inasmuch as the legislation is limited to amending the Interstate Commerce 
Act and relates solely to surface transportation, the Board has no comment to 
make on it. 

Sincerely yours, 
JAMES R, DuRFEE, Chairman. 


DEPARTMENT OF STATE, 
Washington, June 3, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

DEAR SENATOR MAGNUSON: Your letter of May 138, 1958, acknowledged May 14, 
1958, requested the comments of the Department of State on S. 3778, a bill to 
amend the Interstate Commerce Act, as amended, so as to strengthen and im- 
prove the national transportation system, and for other purposes. 

The Department of State has been seriously concerned over one feature of 
S. 3778; namely, the amendment of section 203 (b) (6) of the Interstate Com- 
merce Act, which proposed to remove “property imported from any foreign coun- 
try” (subsee. a, sec. 8, 8. 3778), from the definition of agricultural commodities 
exempt from regulation as to their transportation by motor carriers. 

The effect of such an amendment would be to subject imported agricultural 
commodities to regulation while similar domestically produced commodities 
would continue free from control. Such a differentiation between regulations 
applicable to imported products as compared with those applicable to similar 
domestic commodities would, in our opinion, be a violation of the national 
treatment principle embodied in numerous international treaties and agreements 
entered into by the United States, including several treaties of friendship, com- 
merce and navigation, the General Agreement on Tariffs and Trade, and bilateral 
trade agreements. Under this principle, imported products, once they have duly 
entered the country, are to be accorded treatment no less favorable than that 
accorded like products of national origin in respect of all laws, regulations, and 
requirements affecting their internal sale, purchase, transportation, distribution, 
or use. This arrangement provides highly valuable protecton for American ex- 
ports against various types of discrimination in foreign countries. The diffi- 
culties that the proposed amendment would engender with many of our principal 
trading partners has, therefore, been of deep concern to the Department. 

We understand that the committee has voted to eliminate this provision from 
the bill. If this understanding is correct and the terminology “property im- 
ported from any foreign country” has been deleted from the amendment in section 
8 of 8S. 3778, the Department has no objection to the enactment of this bill. The 
other provisions of 8. 3778 do not appear to have foreign economic policy 
implications. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 

Sincerely yours, 
WILLIAM B. MAcoMBeER, Jr., 
Assistant Secretary 
(For the Secretary of State). 


Senator Smatuers. The meeting stands adjourned. Thank you very 
much. 

(Whereupon, at 5:28 p. m., the committee adjourned, to reconvene 
at the cali of the Chair.) 


x 








